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Introduction
A. “When ‘Justice’ is a Crime™

On October 10, 2003, the daily legal newspaper for metropolitan Atlanta carried a front
page story about 24 people arrested in September for alleged traffic violations who had spent
anywhere from three to 12 days in jail without seeing alawyer or receiving anything more than a
perfunctory court appearance (in ajailhouse courtroom) where they were informed of the
charges, bond amount and court date2 Many were charged with minor violationsthat would
normally result in only afine; indeed, nine were pedestrians, not motorists, charged with such
offenses as “ Pedestrian Obstructing Traffic”® or “Pedestrian in Road”* (i.e., jaywaking) and
“Pedestrian Soliciting aRide”® (i.e., hitchhiking). The newspaper reported that both the chief
judge of Atlanta’ s Traffic Court and the chief prosecutor “agreed that none of the inmates
shoul d’ ve been held for more than 48 hours without a probabl e cause hearing”® and that both
“were aware of the problems.”” Their explanation was that:

The city doesn’t have procedures for probable cause hearings ... becauseit’'s so

expensive to have the police officers, a public defender and the solicitor at thejail

to hold those hearings, especially in cases involving minor traffic violations . . . 2

! The authors borrow this title from an investigative reporting series published by
the Atlanta Journal-Constitution. See, e.g., WHEN JUSTICE IS A CRIME — Funding lawyers
cheaper than jail time: The 11" in a series on Georgia’s indigent defense system, ATLANTA
JOURNAL-CoNsTITUTION 19A (March 21, 2002).

2 Rachel Tobin Ramos, GSU Law Prof Sparks Traffic Court Reform, Frees
Inmates, FULTON Co. DAILY RepPORT 1 (Oct. 10, 2003). The events reported in this newspaper
article were prompted by aletter sent to the chief judge of the Atlanta Traffic Court by the
Georgia Justice Project (see below at pp. ___, infra) and co-signed by one of the authors
(Cunningham). (October 7, 2003 Letter to the Hon. Calvin Graves (“ October 7 Letter”),
available at http://law.qgsu.edu/ccunningham/Bl1 O/ TrafficCourt.htm) (Last visited )

3 Atlanta City Ordinance 8 15-266. See e.g. Milton Kirkpatrick case (8 daysin jail),
OctLetterl at 5 and Chart1.

4 GA. CoDE. ANN. 8 40-6-96. See e.g. Sophretta Guah case (3 daysinjail),
OctLetter at 6 and Chart2.

> GA. CoDE. ANN. § 40-6-97. See e.g. Sherman Asbery case (8 daysinjail),
OctLetterl at 5 and Chart1.

6 The Fourth Amendment to the U.S. Constitution requires a prompt judicial
determination of probable cause to arrest as aprerequisite to any extended pretrial detention
following awarrantless arrest. County of Riverside v McLaughlin, 500 U.S. 44, 47 (1991).

! Ramos at 5.

8 Id. 1t should be noted that the chief judge also informed the newspaper that he
was immediately implementing new procedures to make sure that no one arrested for atreffic




D:\My Documents\Def\Blackwell& Cunnningham-Draft02a (June 10).wpd(Printed 7/15/04) Page 3

Not only was the systematic failure of the Atlanta Traffic Court to conduct probable cause
hearingillegd,’ it is clear that these persons, jailed for minor traffic violations, received
punishment far in excess of what they should have received even if they were found guilty as
charged. For them, to borrow from Malcolm M. Feeley’s trenchant book title, “the process was
the punishment.”*

B. “The Process IS the Punishment!”

The Process is the Punishment, Feeley' s award-winning study™ of the “handling [of]
casesin alower criminal court,” first published in 1979, was based on his dose observation of
the Court of Common Pleas in New Haven, Connecticut. Feeley began with the perspective
offered by Roscoe Pound in 1924, who identified such courts, which ultimately impact the largest
mass of people, as generating suspicion of the legal system. Pound, as cited by Feeley, attributed
such suspicion as unsurprising given the:

confusion, the lack of decorum, the undignified offhand disposition of cases at high

speed, [and] the frequent suggestion of something working behind the scenes...[that]

characterize the petty criminal court in almost all of our cities...*?

violation was jailed more than 48 hours without a probable cause hearing. 1d.

° Over 10 years ago the U.S. Supreme Court held in County of Riverside v
McLaughlin, that the Fourth Amendment requires a probable cause hearing to be held “ as soon as
is reasonably feasible, but in no event later than 48 hours after arrest” (500 U.S. at 57) whenever
someone is arrested without awarrant, as is always the case for traffic violations. The practices
of the Traffic Court also violated a Georgia statute dating back to the Civil War, which also
required a hearing before ajudicial officer within 48 hours of arrest without awarrant or, in the
event that such a hearing did not occur, for the individual to be released (Ga. Cobe. ANN. 8§ 17-4-
62). Furthermore, under Georgialaw, failure to release a defendant within 48 hours constitutes
the tort of false imprisonment and may even be considered a crime. See Potter v Swindle, 77 Ga.
419, 3 S.E. 94 (1887) (“Though an arrest without warrant be justifiable, yet to detain the prisoner
longer than areasonable time for suing out awarrant ... is false imprisonment, if not kidnaping

)

10 MaLcoLM M. FEeELEY, THE PROCESS IS THE PUNISHMENT: HANDLING CASESIN A

LoweR CRIMINAL COURT (2™ ed. 1992)

1 Feeley received the American Bar Foundation’s Silver Gavel Award for THE
ProcEss Is THE PUNISHMENT; the book al so was awarded the A merican Sociology Association's
Citation of Merit. (Malcolm M. Feeley, Faculty Profile, School of Law Web Site, University of
California-Berkeley ar http://www.law.berkeley.edu/faculty/profiles/(last visited ). See also
Joseph R. Grumsfeld, Foreword, Feeley at xv (“Feeley’s 1979 study has already taken its place
as one of the major studies of how laws are administered in the United States.”) Feeley, a
political scientist, isthe Claire Sanders Clements Dean's Chair Professor of Law at the University
of California-Berkeley.

12 Roscoke PouND, CRIMINAL JUSTICE IN AMERICA 190-91 (1975 ed.), quoted Feeley
at 6.
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Feeley found that Pound’ s description of urban criminal courts was still accurate in New
Haven fifty years later.”® Indeed, Fedey noted in 1992, in the book’ s second edition, that while
the Court of Common Pleas was replaced by a“lower division” of aunified trial court, the
underlying processes and attitudes remained the same.**

Feeley’' s key insight, captured by the book’stitle, was that the experience of being
arrested, incarcerated and processed through pre-trial court procedures is the primary form of
punishment administered by the lower criminal courts, rendering the ultimate adjudication and
sentencing essentially irrelevant. As Feeley described, becoming engaged in the system itself
generates a cost to these defendants not only directly, but indirectly as well.

For every defendant sentenced to ajail term of any length, there are likely to be

several otherswho were released from jail only after and because they pleaded

guilty. For each dollar paid out in fines, a defendant is likely to have spent four or

five dollars for abondsman and an attorney. For each dollar they lose in fines,

working defendants likely lose several more from docked wages. For every

defendant who has lost his job because of a conviction, there are probably five

more who have lost their jobsas aresult of simply having missed work in order to

appear in court. ... When we view criminal sanctioning from this broader,

functional perspective, the locus of court-imposed sanctioning shifts dramatically

away from adjudication, plea bargaining, and sentencing to the earlier pretrial

stages. In essence, the process itself is the punishment.™

The Atlanta Traffic Court story presented above clearly illustrates the injustices that may
result when the process becomes the punishment. First, substantive injustices™ occur as a result
of pre-trial incarceration, especially for minor offenses. For example, in many such cases
defendants may receive far greater punishment, based on incarceration length alone, than could be
legally imposed if the defendant was ultimately found guilty — thus “time served” exceeds the jail
time (if any) that coul be correctly imposed under the applicable law. Furthermore, because pre-
trial punishment falls equally on the innocent and guilty, innocent people inevitably are punished

13 He noted that “The very language used to describe the business of the lower
courts reflects their low status. Cases in lower courts are universally labeled as ‘ garbage,” ‘junk,’
‘trash,” ‘crap,” ‘penny ante,” and the like. These words not only describe the way in which court
officials cometo think of their work, they also reveal how they think of the defendants before
them, and, ultimately, themselvesaswel.” Feeley at 4.

14 Feeley at xxi.
15 Fedleyat 30-3L.

16 “Substantive criminal justice,” as used in the title of this article and throughout,
describes the outcome of acriminal case in which the facts are correctly determined and the
relevant law correctly applied to those facts. Fedey uses the phrase “substantive justice’ quite
differently, to describe an attitude of the judges he studied which de-emphasized correct factual
and legal determination of guilt in favor of amore discretionary “ understanding about the
defendant’ s involvement in atroublesome situation in order to arrive at an appropriae
disposition.” Feeley a 283.
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asif they were guilty. Thus, what predicts the probability of punishment for many defendants in
the lower criminal courtsis neither likelihood of guilt nor severity of offense but simply degree of
poverty: people who can afford neither a bond nor azealous lawyer to advocate for their release
do their time “up front.”

This punitive pre-trial process also can serioudly distort the determination of guilt or
innocence. Not only are incarcerated defendants often told, “if you plead guilty you can go home
today,” the consequences of a guilty plea are minimized. Most lower criminal courts offer various
forms of probation that imply the initid conviction disappears if the defendant successfully
compl etes the probation period, yet for many important purposes the conviction remans,
permanently marking the defendant as a criminal.

A process that punishes based primarily on an arresting officer' s discretionary decision to
arrest, combined with a defendant’ s poverty, carries the real risk of condoning substantive
injustice. Consider the scenario based on severa cases observed by one of the authors
(Cunningham) in a court serving a suburban county bordering alarge city. A busy public defender
scanned a misdemeanor file containing a charge of assaulting a police officer. According to the
police report, when stopped by a white police officer for riding his bicycle improperly, the
defendant, a young black man, took a swing at the officer. The defendant told his lawyer that he
was stopped for no apparent reason and then maced by the officer when he did not immediatey
“take the position” and consent to being searched. The arrest took place aweek ago, but because a
$10,000 bond was s, the defendant sa injail. Noting that this was the defendant’ sfirst arrest,
the prosecutor offered to accept the seven days dready spent in jail as“time served” if the
defendant would plead guilty. The public defender advised the defendant to take the “deal,”
telling the defendant, | may believe your story, but it’s going to be your word against the cop in
front of what islikely to be an all-white jury — and you’ re going to be sitting in jail for weeks
waiting for your trial.” The public defender believed that he gave the defendant sound, practical
advice, but in the process the lawyer really taught his client two profoundly disturbing lessons: (1)
that justice was not available to him because he is poor and black, and (2) that the next time a
police officer stops him, he should submit quietly and “take the position.”

One outcome of thislack of substantive as well as procedurd justice, as suggested by Tom
Tyler and Yuen Huo, is that the lack of procedurd justice in the lower crimina courts may impair
public safety by reducing voluntary compliance with law enforcement. In 1998 Tyler and Huo
conducted telephone interviews with 1,656 residents of Los Angeles and Oakland, California,
who reported at |least one recent personal experience with either police or courts in their
community.”” Respondents were asked a series of questions about their experience, specifically
focusing on the objective outcome,'® satisfaction,™ perceived trustworthiness of the police officer

o Tom R. TYLER & YUEN J. HuO, TRUST IN THE LAW: ENCOURAGING PuBLIC
COOPERATION WITH THE POLICE AND THE COURTS 28 (2002).
18 Outcome questions inquired about how much was gained or lost, overall

favorability, and how the outcome compared to expectations and outcomes obtained by others
similarly situated. Huo at 38 (Table 3.3).

19 Sati sfaction measures included questi ons about whether the officer or judge
“generally did agood job” and whether the respondent was “generally satisfied.” Huo at 44
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or judge, procedural justice,®* and willingness to voluntarily accept the decisions or directives of
the officer or judge.

Their results “ strongly supported” the hypothesis that citizens willingly accept decisions of
the police and the courts, even when those decisions are unfavorable to them, if they beieve those
authorities are using fair procedures and they trust the motives of the authorities?® Furthermore,
their findings indicated that “the favorability of the outcomes that legal authorities deliver is not
central to the justice that people experience or the trust that they fedl in the motives of the
authorities.”?* Rather, the findings of this research were consistent with what Tyler and his
colleagues have reported for over two decades. “ peopl€’ s assessment of procedural justice and
motive-based trust flow primarily from their evaluations of the quality of decision-making and the
quality of treatment that is part of the process .

Tyler and Huo separately analyzed responses from a sub-group considered by police and
courtsas at “high risk” for resisting authority, namely young men (18-25 years old) self-identified
as either African-American or Hispanic.?® They found that this group considered procedural
justice issues when making decisions about their actions. Specifically, this research highlighted
the fact that respondents considered fairness of the processes utilized both by the police and the
courts, as well as what they perceived to be the motives of the criminal justice actors they came
into contact with. Indeed, Tyler and Huo concluded that for this group of respondents,
“procedural justice and motive-based trust are linked...primarily to the quality of the treatment
they received when dealing with police officers and judges, athough the quality of decision
making procedures also plays a secondary role.”

(Table 3.5).

20 In addition to asking whether the officer or judge was “ someonethat | trust,” Huo

and Tyler inquired whether the authority considered the respondent’ s views, tried hard “to do the
right thing,” and cared about the respondent’ s concerns. Huo at 68.

2 Procedural justice was measured by asking how fair were the procedures used to
the make the decision and how fairly was the respondent treated. Huo at 54 (Table 4.1)

2 Willingness to comply with authority was measured with questions tapping
whether the respondent willingly accepted the decision, would like to see a similar situation
handled the same way in the future, or considered going to someone to change the decision. Huo
at 44 (Table 3.5)

B Huo at 95.
B Huo at 96.
= Huo at 96.

% “The population to which high-risk characteristics are attached is young (eighteen
to twenty-five), male, and minority. A small group in our sample, 123 respondents, fit these
demographic characteristics.” ... Huo at 157 The researchers add this caveat: “ [The] study did
not target this high-risk subgroup. A telephone survey islikely to miss many high-risk
respondents, and they are also more likely to refuse to be interviewed. Hence, research directed
at this group is needed to test the arguments made here.” Huo at 159.

27 Huo at 157-9.
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These findings further demonstrate the necessity of working to increase the legitimacy of
the legal process by increasing procedural justice. A number of programs have been developed
which have begun to facilitate this process.

II. Programs specifically designed to minimize pretrial incarceration

Pretrial incarceration is the most punitive form of procedural punishment imposed by the
lower courts. Specifically, itsimposition primarily is caused by poverty, thus generating
“punishment” - through confinement - on the basis of classrather than guilt. Moreimportantly,
research indicates that pretrial detention can seriously distort the determination of guilt; those held
in pretrial detention are significantly more likely to receive a guilty verdict than those who are
released on bail or their own recognizance.® Scholarsthus haveidentified the bail stage as a
critical juncture in which programmatic changes should be explored as away of increasing
procedural justice.

Aslaw professor Douglas Colbert has documented, theright to counsel is not
consistently, or even regularly, applied at the bail stage.®® As aresult pre-trial release hearings are
often “perfunctory” and swift,* with the odds stacked against lower-class defendants,*
particularly when an unrepresented defendant enters a proceeding in which the prosecutor “is
present and recommends bail.”* The consequences should not be ignored as the costs, both to
defendant and society, are high. Lower numbers of releases correlate with higher costs to
taxpayers that result from full - to - overflowing jails. The increased probability of continued
detention that results from the lack of an attorney’ s presence at bail proceedings has wide ranging
impacts. Legally, the defendant’ s case is disadvantaged as he or she cannot help the attorney from
this point on with their case, and access to attorneysis, de facto, limited. Furthermore,
defendants' lives are grestly impacted, as they may lose jobs, homes, and family disruptions may
amplified.®

This section briefly describes two quite different but impressively cost-effective programs:
(1)the Baltimore Lawyers a Bail Project, which tested the effects of adding free legal
representation at the first court appearance, and (2) the San Francisco Misdemeanor Pre-trial
Release program, which provided socid servicesin thejail at the point of arrest.

2 See for example Brian A. Reaves, Felony Defendants in Large Urban Counties,

1998. Bureau of Justice Statistics. State Court Processing Statistics. U.S. Department of Justice.
NCJ187232.

29

Douglas L. Colbert, Ray Paternoster & Shawn Bushway, Do Attorneys Really
Matter? The Empirical and Legal Case For The Right of Counsel at Bail, 23 CARDOZO L. REV.
1719, (2002)

%0 Colbert at 1726.

3 Id at 1727.

%2 Id.

3 See Colbert at 1720-21, 1735-36 (describing the impact on detainees).
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A. Baltimore: Lawyers at Bail Project

The Lawyers at Bail Project was conceived by Colbert** who, with his colleagues at the
University of Maryland,® set out to determineif having counsel a pretrid release hearings would
increase the number of defendants charged with nonviolent crimes released on their own
recognizance. They posited that the presence of attorneys at bail hearingswould increase both
substantive and procedural justice - increasing the likelihood that the punishment would “fit” the
crime as well as reducing punishment inflicted on these defendants by the process itself.
Baltimore supplied the setting. An early experiment, conducted in the spring of 1998, involved
twelve law students supervised by Colbert who represented non-violent misdemeanant clients -
both meeting with them prior to and at the proceeding - yielded either release on recognizance or
reduced (and affordable) bond for 70% of those represented.®® What followed was the creation of
the Lawyers at Bail project.

In August 1998, with funding support from the Abell Foundation,* the Lawyers at Bail
Project was launched with a staff of 20 panel attorneys and 3 paralegals. Using a randomized
process, LAB lawyers were assigned to cases and data (both current and follow-up) were collected
not only on these clients, but also on a subset of other defendants that did not substantially differ
from these clients on sociodemographic variables. Findings confirmed that the presence of an
attorney did have a positive impact on the probability that a dient would be released, with the
researchers noting that “...lawyers advocacy led judges to release LAB clients on recognizance 2
Y» times more often, and to reduce bails for many others to affordable amounts...” * Hence, for
these defendants, there was an increase in the degree of substantive justice experienced.

Additionally, the presence of engaged attorneys for these proceedings seem to have
produced a more procedurally just process for dients at the lower end of the socioeconomic
spectrum. Analyses of interviews with represented clients and unrepresented defendants, tapping
their satisfaction with the process and their belief that they were treated fairly, indicated that those
with representation were both more satisfied with the process and the fairness of the process.

B. Center for Juvenile and Criminal Justice in San Francisco

3 Id. (providing an in-depth description of the Baltimore City Lawyers at Bail
Project, which outlines the issues regarding counsel at bail and the impact of bail on case
outcomes, as well asthe project itself ). Further discussion and assessment of this project can be
found ar http://www.law.umaryland.eduw/dcol bert/asp/bail .asp and
http://www.abell.org/publications/ (Last visited )

% Colbert’ s co-authors were two criminologists from the University of Maryland -
Ray Paternoster and Shawn Bushway. They conducted a randomized experiment and provided
analytical expertiseto help determine if the presence of lawyers at bail did make a difference. Id.

% Colbert at 1736.
3 Colbert at 1738.
% Abell Foundation, found at http://www.abell.org/Library/PRETRIAL_ADD2.PDF

at 12.
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The Center for Juvenile and Criminal Justice (CJCJ) is a private non-profit organization,
headquartered in San Francisco, with a mission to reduce reiance on incarceration as a solution to
socia problems.®* The CJCJjail services division works to reduce incarceration levelsin San
Francisco by providing “safe and effective programs to persons facing imprisonment,” two of
which are centered around reducing the bail population in San Francisco by providing supervision
for those released.”

The Center’ sfirst project, the Supervised Misdemeanor Release Program (SMRP), was
initiated in 1987 and developed out of its partnership with the San Francisco Sheriff's
Department. The goal was to provide an dternative to jail for misdemeanant defendants arrested
on bench warrants because of afailure to appear in court, which would ultimately would yield a
reduction in the serious overcrowding problems faced by the jail.** This program involved
screening al pretrial misdemeanantsin the jail population, gathering additional information
through interviews with those eligible for the program, and checking their references. This
process guided SMRP staff in making recommendationsto the court regarding pretrial release. If
aclient was granted release, the staff of the SMRP provided follow-up contacts, reminders of
court dates and additional support until the case concluded. Data provided by the CJCJ indicated
that the program was successful. In 1999, the organization reported that 85 percent of those
released on recommendation of SMRP made their court appearances. These numbers essentidly
have remained steady over time.”®

One result of this process was the realization that a large number of defendants were
unable to qualify for this program or citation release because they were homeless.* With this
recognition, the “No Local [Address]” project was launched in 1991, with itsaim of releasing
with a“promise to appear” homeless misdemeanant defendants who, had they not been homeless,

% About Us at http://www.cjcj.org/about/index.php

40 http://www.cjcj.org/programs/jail_services.php

4 The program was established with a grant from the Edna McConnell Clark
Foundation. Letter of description.

a2 AlissaRiker & UrsulaA. Castellano, Community-Based Treatment: The Impact of
the Homeless Pretrial Release Project (2000) available at http://www.cjcj.org/pubs/hrp/hrp.htm
(Describing serious jail-overcrowding problems, with a 20-year-old consent degree directing the
San Francisco Sheriff’s Department “to decrease itsjail population and improve confinement
conditions.” (P. 4 of the printed report))

43 The CJCJ website reports that in 2001 the court return rate was 84%, with 828
clients released and supervised. http://www.cjcj.org/programs/jail _services.php#jsh

44 AlissaRiker & Ursula Castellano, The homeless pretrial release project: An
innovative pretrial release option, 65 FED. PROBATION 9 (2001). As these authors describe,
“Though homeless persons arrested for new misdemeanor offenses areregularly released on their
promise to appear, those arrested on bench warrants were ineligible for SMRP because staff
could not maintain contact with the defendants to remind them of court dates.” a .
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would simply have received acitation or an infraction warrant.”> Aswith the SMRP, the success
rate, measured in terms of appearance, was high; a compliance rate of 76 percent was reported
over asix-year period with over 1700 persons released.*® Ultimately, the Sheriff’s Department
amended its release criteriafor such citations in 1997, leading to the dosure of this program.*’

A second and more far-reaching program targeting home ess misdemeanant defendants,
the Homeless Release Project (HRP), was initiated in 1996 to assist those arrested on bench
warrants to be released.” Based on a socid work modd and designed to both provide community
supervisdon and develop a “care plan with theclient” to identify needs and the client with
pertinent community resources,® HRP went beyond simply serving as a pretrial release program
to one that is much more social service centered. This shift yielded a more well-rounded program
that not only gathers greater information — such as descriptions of the defendant’s “ existing
relationships with community providers,” and “information on where the defendant can be found
in the community” ** —to increase the likelihood of pretrial release, but also onethat provided
assistance to defendants in re-establishing their ties to the community at large. The latter effort
was pursued upon release when HRP would assist defendantsin first finding temporary housing,
followed by acare plan delinesting short- and long-term goals, including substance abuse, mentd,
and physical health tretments. The HRP staff also would notify and accompany these clients to
court appearances.

It isimportant to point out that the services and plans developed for HRP clients were
developed “in collaboration with the client,”*? thus involving the client in the processin a manner
consistent with Tyler’s suggestion that defendants interpret a process in which they have a“voice”
as being more procedurally just. Further, the addition of social services provides the basis for
“restoring” the defendants, and more importantly segments of the homeless population, back to

45

Riker & Castellano 01, at 2. Examples of such offenses include trespassing or
infractions such as drinking in public. http://www.cjcj.org/programg/jail_services.php#jsh
46 Riker & Castellano 01, at 2.

47 The CJCJ credits the success of the “No Local” project as providing the basis for
thischangein policy. http://www.cjcj.org/programs/jail _services.php#jsh

8 Funding was provided by the United Way for the development and
implementation of afour-year pilot program.

49 Riker & Castellano 01 at 2 describe note that unlike new misdemeanor
defendants, who “are regularly released on their promise to appear, those arrested on bench
warrants were ineligible for SMRP because staff could not maintain contact with the defendants
to remind them of subsequent court dates.

%0 The social work model employed by HRP is referenced as a Community-Based
Treatment Model by Riker & Castellano 01, at 2. Under this model, the socia worker is charged
with assessment of dient’s needs, development of aresource atainment plan, and follow-up with
the client.

51 Riker & Castellano01 at 2.
52 Riker & CastellanoQ0 at 6.
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the community asawhole. Findly, by removing such clients from the crimina justice system,
specifically the jails, this program ultimately provides a cost-effective way of dealing with
misdemeanant defendants.

Programs such asthose found in Baltimore and San Francisco do addressissues of both
substantive justice— by alleviating the punitive nature of pretrial criminal processwhich is
imposed without regard for whether the defendant is guilty or deserves incarceration as
punishment --- and can increase procedural justice. These programs areimportant and should be
highly valued for addressing these issues. However, the extent of these programsis limited.
Specifically, these programsfocus on narrow aspects of the criminal justice process, bail
procedures. Hence, they fail to address inequities faced by disadvantaged individuals in other
stages of the criminal justice process, which are in large part exacerbated by the social context of
the accused.

In contrast, the Georgia Justice Project (GJP) discussed in the next section assists
defendants at every stage of the criminal justice system (including incarceration and post-rel ease
entry into society), and also combinesawide variety of legd advocacy and socid servicesto
enable defendants to rebuild all agpects of their lives. This program not only demonstrates
remarkable commitment to providing substantive and procedurd justice for its clients, but also
moves into the realm of restorative justice by combining both social services and legal ad.
Indeed, while this program was born out of a passion for substantive justice and remains dedicated
to procedura justice, it has evolved over its 17 year history into a remarkable example of a new
form of restorative justice.

III.  Restorative Justice and the Georgia Justice Project

The following story told by Douglas Ammar, the executive director of the Georgia Justice
Project, is a powerful example of how a person charged with a crime has been restored in dmost
every imaginable meaning of the word.

Ben> was married last month. Most of the GJP staff was there. We have worked

with Ben for over ten years. Five yearsin prison and five years out of prison. He

was imprisoned after being convicted of armed robbery. He was sxteen-years old

and, quite unfortunately, he grew up in prison. We were with him throughout his

case. We visited him during his mandatory five-year term in prison. He started

working for GJP' s in-house business (New Horizon Landscaping) within aweek of

being released from prison. ... At hiswedding, ten years after interviewing a scared

kidinjail, | feel nothing but pride. He is marrying the mother of his children and

heisin the best place | have seen him in years. He successfully went through a

drug treatment program. Heenrolled in alocal community college. And he has

been a dependable part of our landscaping company. ... As Ben's grandfather

performed the ceremony and about one hundred or so friends and family gathered

around, | saw a community. | saw the lines blur between lawyer and dient,

employee and employer. Client turned counsdor turned supervisor turned friend. |

53

“Ben” is apseudonym provided by Ammar to protect the confidentiality of the
actual dient.
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saw the breaking of old and the formation of community. Itisthisvision of
community that keeps me going. After almost fourteen years of doing this work,
Ben's wedding provided a glimpse — a confirmation, really — of our goal.>

Although GJP has, since itsinception, had as its core activity providing free legal
representation to indigent defendants in the Atlanta metropolitan area, it operatesin away very
different from conventiond public defender programs. As Ammar explains:

At the GJP, the attorney-client relaionship is only the beginning of the

rel ationship, not the end. It does not define the boundary of our relationship. In

the realm of criminal defense and legal ethics, many assert that such amorphous

boundaries cause problems in the attorney-client relationship and are beyond the

scope of professonalism. We have found the opposite to betrue. More permeable

boundaries allow our clients to trust us more and begin to see us as true

advocates.>®

Ammar insists that “ being relationship driven is the most unique and powerful aspect of
the GJP' s practice. At the GJP, we seek long-lasting, redemptive re ationships with our clients.
Attorneys and other staff delve deep into clients' livesto better understand their legal, sodal,
emotional, and mental health background.”*® The “justice” in the middle of the organization’'s
name is not just the substantive justice of a correct adjudication of acrimina charge. Indeed, it
even goes beyond the procedural justice of afair crimina proceeding. Ammar has reached out
and adapted another description of justice to explain their work —restorative justice:

[I]t isthe status of the relationships (attorney-client, client-victim, client-

community) that creates the opportunity for restoration — restoring defendants,

victims, or the community (e.g. restorative justice). For restoration to be possible

in the criminal justice system, the centrality of “relationship” isvital.”’

The final section of this article provides abrief history of the Georgia Justice Project and
adescription of the current practices of GJP, nested within a discussion of how these practices
“fit” arefined application of the concept of restorative justice.

A. Restorative Justice

At the heart of theincreasingly influential restorative justice movement® is the desire to

> Douglas Ammar & Tosha Downey, Transformative Criminal Defense Practice:

Truth, Love and Individual Rights — the Innovative Approach of the Georgia Justice Project, 31
FOrRDHAM URB. L. J. 49 (2003).

% Id. at 56.
% Id. at 55.
> Id. at 56.

%8 Morris notes that a resurgence of restorative justice in practice occurred

internationally during the 1990s. Allison Morris. Critiquing the Critics: A Brief Response to
Critics of Restorative Justice, 42 The British Journal of Criminology at 597 (2002).
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heal. This movement developed initially from experiments in Ontario, Canada and Indianapolis,
Indianain the 1970s that drew from Mennonite peace-making principles and Naive American
practices and applied them to burglary and other property crimes.® A crime was viewed as a
breach in the social fabric that required restoration. Conventional prosecution and punishment of
the criminal was inadequate to repair this breach, particularly because the harms experienced by
both the victim and the community were not healed simply by punishment of the offender. One
set of experiments brought the victim and offender together for an intimate encounter mediated by
athird person in which the offender admitted his or her wrongdoing and came to understand the
harm caused to the victim while the victim learned about what led the offender to commit the
crime. If the victim and offender had a pre-existing relationship, this encounter was intended to
promote the restoration of that relationship; if they were previously strangers, the encounter was
still intended to heal the social fabric by reducing the fear, anger and alienation both victim and
offender were likely to feel asaresult of the crime. A related experiment expanded this encounter
to include other persons directly or indirectly affected by the crime into a“sentencing circle’ that
deliberated, often for many hours, seeking to reach a consensus about what the offender should do
to repair the harm he or she had caused.

Restorative justice has become a global movement, with applications in highly varied
settings. Because restorative justice began and has developed as a set of practices and principles
rather as a conceptual theory, its leading proponents have been reluctant to promulgate asingle
unifying definition.*® However, the literaturein the fidd consistently speaks in terms of “victims’
and “offenders,” terms which assume both that a crime has been committed and that the criminal
—the “offender” — has been conclusively identified. This terminology thus has excluded from
the potential scope of restorative justice at least three categories of criminal defendants:

—clearly innocent defendants who still need heding from the harm caused by accusation, arrest,
incarceration and pretrial court procedures

—defendants whose legd guilt may be uncertain or unprovable and who may nonetheless
recognize that their own bad decis ons contributed to the situation leading to arrest,®* and

%9 HOWARD ZEHR, THE LITTLE BOOK OF RESTORATIVE JUSTICE 4, 11 (2002).

Perhaps the most expansive definition of restorative justice has been offered by
Howard Zehr: “Restorative justice is a process to involve, to the extent possible, those who have
astake in a specific offense and to collectively identify and address harms, needs and obligations,
in order to heal and put things asright as possible.” Zehr at 37. Zehr’s book, CHANGING
LENSES: A NEw Focus FOR CRIME AND JusTICE (1990), isasemind work in thefield and heis
often described as the “ grandfather” of the restorative justice movement. /d. at 74. Heis co-
director of the Conflict Transformation Program a Eastern Mennonite University. /d.

ol See, for example, the sory of one GJP dient, “Lynn,” who was charged with
murder. Lynn (ateenaged girl) was present when her cousin’s boyfriend shot and killed a man
who had previously insulted Lynn and her cousin. Lynn ultimately pled guilty to conspiracy to
commit aggravated assault and was sentenced to four months of incarceration and five years of
probation. During the pretrial period Lynn wrote a letter of sympathy to the victim’s family and

60
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—defendants who are prosecuted not in response to a complaint by an individual victim but rather
by aregulatory state (e.g. traffic offenses, drug possession, providing afalse nameto apolice
officer, prostitution, gambling, bootlegging).

Evenif thereis an identifiable victim and a defendant accepts the “offender” designation
in order to participate in conventional restorative justice practices, most defendants need
restoration to a different or larger community than one defined as those harmed by the crime.
Arrest and incarceration isitself aradical separation from any kind of community other than that
of other prisoners and is often likely to sever alow-income person’ s ties to employment and
housing. Defendants may emerge from jail not only homeless and unemployed but aso to find
that their family have shunned them and their children have been placed in foster care. Of course
many defendants had already |ost connection with any kind of healthy or supportive community
before they were arrested.®

The apparent requirement that a defendant be found an “offender,” either through
confession or adjudication, also tends to exclude (or at |east alienate) akey player in the criminal
justice system, the defense attorney. The defense lawyer is likely the only person the defendant
can speak to freely without risking criminal liability and is the most competent person to help the
defendant navigate the criminal justice system. But if the defendant has not yet been adjudicated
guilty, the defense lawyer is understandably reluctant for his or client to enter into an encounter
that requires admission of guilt without knowing in advance the likely sentencing consequences
(or the likelihood of a dismissal or acquittal if the presumption of innocence is maintained).
Further, the culture of criminal defense practice often discourages conversation between lawyer
and client about either legal guilt or moral culpability.®® And if the defendant has been found
guilty, many defense lawyers consider their job to be concluded.®

Both because the restorative movement offers an appealing new vision for criminal justice
and because its practice is becoming wide spread, many scholars are now engaging in constructive
critique and suggesting reconceptualization. While it appears that a pure conceptualization of
restorative justice envisions elimination of thetraditional justice sysem,® problems with the
viability of this, in practice, are numerous, including issues regarding due process,®® ethnic / racial

after sentencing she and her mother met with the victim’s father. AmmarQ0 at 183-84.
62 The story of Ricks Anderson, seebelow at  , isapowerful example.
63 See, e.g., Ammar03 at 59-62.

64 “To my knowledge, there has been no consideration of the rolethat the criminal
defense attorney might play. ... Today, restorative justice processes generally do not begin until
after the criminal trial is over and the defense attorney is out of the picture” Robert F. Cochran,
Jr., The Criminal Defense Attorney: Roadblock or Bridge to Restorative Justice, 14 J. LAW &
RELIGION 211, 213 (1999-2000).

6 Andrew Ashworth, Responsibilities, rights and restorative justice, 42 BRIT. J.
CrimINOLOGY 578 (2002); see also Kathleen Daly & Russ Immarigeon, The past, present, and
future of restorative justice: Some critical reflections, 1 CRIM. JusT. Rev. 21, 30 (1998), who
note that restorative justice “sets itself against traditional justice practices.”

66 Ashworth at 578
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disparity in outcome,®” and further victimization of the victim through continued contact with the
offender.®® Another critical question is the role and meaning of “community.” Ashworth has noted
that one difficulty in including the community into a restorative justice policy model isthe lack of
aclear definition of “community.”® He argued that a geographic depiction of community is
insufficient given the complexity of our society™ and suggested that a better conceptualization
would be those involved in the offense.” Indeed, it islikely that the most successful program, as
described by Ashworth,” is one that can exist in today’ s political setting, maintains the traditional
justice system, and utilizes a conceptudization of community that involves those who work in
system.

Asaresult of these inquiries, a number of scholars have noted that perhaps the concept of
should be broadened, particularly as restorative justice must, at the moment, co-exist alongside the
traditional justice sysem.”

This section offers an extended case study of an innovative non-profit organization in
Atlanta, the Georgia Justice Project, that is having notable success in restoring defendants to the
community by integrating restorative justice principles into the setting of a crimind defense
practice. Like any conscientious defense attorney, GJP lawyers strive for substantive justice —
vindication of the wrongfully accused and, for those found guilty, a sentence that is fair and
appropriate. However, they also resist the procedural injustice of the criminal courts —working
hard to keep defendants out of jail while the case is pending and affirming at every step the
dignity and worth of their clients. Over time the organization’s commitment to substantive and
procedural justice and to developing persond relationships with its clients has caused it to evolve
into a complex organization that defies simple description. The GJP describesitself as*“an

67 Ashworth at 580-582

68 As Ashworth notes, the possibility of such secondary victimization is only
beginning to be explored. Id.

69 Id. at 578-595.
0 Ashworth at 582.
n Ashworth at 582.

2 Ashworth has highlighted the role of the offender in the restorative justice
framework, noting in particular the link between the offender and the actors in the criminal
justice system. Ashworth at 582-584. As he describes “the closer the adjudicators and enforcers
are to the offender, the more likely they areto be effective in bringing about the desired changes
in behaviour (partly, perhaps, because their legitimacy is more likely to impressitself on the
offender),” Ashworth at 582.

8 See, for example, Daly & Immarigeon, a 30, 31, 37; see also Walgrave & Aertsen
at 76, who each assert that restorative justice can be reflected in a wide range of programs. James
Bonta, et. al., An outcome evaluation of a restorative justice alternative to incarceration, 5
CONTEMPORARY JusT. Rev. 319, 333 (2002), determine that the program they have evaluated,
which focuses on offenders, “shoul d encourage those who see restorative justice as of fering a
viable alternative or adjunct to traditional criminal justice.” (emphasis added)



D:\My Documents\Def\Blackwell& Cunnningham-Draft02a (June 10).wpd(Printed 7/15/04) Page 16

unlikely mix of lawyers, socia workers, and alandscaping company.”™ The organization
explainsitsmission in the following words:

“When a poor person is accused of a crime, most of society seesthisasan end —

the Georgia Justice Project seesit as a beginning. GJP defends people accused of

crimes and, win or lose, stands with our clients while they rebuild their lives.”

The GJP undertakes this ambitious mission by first creating a more procedurdly just
process, as defense lawyers who involve the client in the case to an unusual degree—e.g.,
promoting procedural justice at least in the lawyer-client relationship even though they limited
control over how other agentsin the criminal justice treat their clients.” In other words, GJPisa
program that is engaged in “resoring” defendants by increasing procedurd fairness within
traditional justice processing. Second, and perhaps more importantly, GJP creates a kind of new,
temporary “community” in which the success of the defendant — not only in the legal case but also
in the life changes that they engage in —is supported.”

B. History of the Georgia Justice Project”™

It isimportant to note that the Georgia Justice Project did not originally develop out of any
grand theoretical underpinnings, and certainly was not purposively guided by restorative justice
tenetsin its beginnings. Rather, the project developed and evolved through an organic processin
which all of the players greatly impacted the agency’ s function. It isthusrevealing to retrace the
steps of those who have been particul arly influential in the projects evolution, asit is only through
such an account that the import of listening and responding to the defendants themselves becomes
clear. We contend that to understand the current practices of GJP, particularly if there isto be an
effort at replication, the history of the organization must be recounted. It iswithin this historical
context that the elements of substantive, procedural, and restorative justice be teased out.

In the 18 years since its founding in 1986 the Georgia Justice Project has grown from a
one-person operation operating out of ahouse into a nationally-known organization with seven
full-time employees (including three attorneys and a socia worker) aswell as two part-time

7“ See Who We Are, <http://www.gjp.org/who_we_are.html> (Last visited ).
" Executive Summary (n.d.)

76 See Daly and Immarigeon, a 37, who noted that one difficulty of restorative
justice isthe question of “restoring the injured parties.” They questioned “is priority given to
offenders or to victims with respect to fairness?’

77 Paul McCold & Benjamin Wachtel, Community is not a place: A new look at
community justice initiatives, 1 CONTEMP. JUST. REv. 71, 81 (1998), argue that within the
restoraive justice framework “it isimportant for community justice to encourage and create
community, as a perception of connectedness to an individual or group in its efforts to respond to
and prevent crime. The micro communities created by incidents of crime are a useful framework
for action.” Thisis consistent with Ashworth’s position that different actorsin the criminal
justice process are important “community” elements

8 Unless otherwise indicated, the information in this section is based on
Cunningham'’ sinterview of Douglas Ammar on Nov. 14, 2003.
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counselors, alandscaping crew, and, at almost all times, alarge contingent of student interns from
avariety of disciplines.

The organization began as the initiaive of asingle atorney, John Pickens. While still a
partner in one of Atlanta leading business litigation law firms, Pickens had volunteered for several
years at ahomeless night sheter operated by a church near downtown Atlanta. Ashomeless
people at the shelter learned he was alawyer, they began calling him from local jails and asking
for legal advice and representation.. As aresult, Pickens started going to Atlanta's various
criminal courts, first as an observer:

Before | became actively involved in the criminal justice system, | went to the

courts to observe what was happening. From the outside, things felt rushed —

hectic — somewhat confused by the speed of persons passing through the courts.

Something wasn't right. It seemed like people were being expedited. That feeling

of years ago has now been confirmed — expedited justiceis nojustice a all.”

Pickens then moved from observation to doing volunteer criminal defense work for the
homeless. That experience led him on a pilgrimage that began when he left the law firm in 1981
to open adore front law office in a poor section near downtown Atlantain order to be accessible
to low-income and indigent clients. Over the next five years Pickens continued both his volunteer
work with the homeless shelter and hislegal practice with the indigent. Over this period of time
Pickens cameto feel even more intensely that the conventional model for indigent legal
representation was inadequate to meet the myriad of both legal and social needs of indigent
criminal defendants. Asaresult, in April 1986 he left private practice entirely to found a non-
profit organization that was initially called “The Atlanta Criminal Defense and Justice Project.”®
In the first of what became a series of regular newsletters to friends and supporters, Pickens
explained his decision:

| have come to believethat it isimportant to look at theway justice isdispensed in

our criminal courts from afaith perspective, and not from just aworldly view,

because afaith perspective brings into the system a sensitivity that fosters

compassion, reconciliation, understanding, truth, relatedness and an end to

oppression. Such sensitivity gives baance to a system so prone and subject to

harshness, disrespect, punishment and closed-mindedness. From afaith

perspective, ‘criminas become human again, no better or worse than ourselves;

the poverty, racism and physical and psychological abuses suffered by many

become understandabl e circumstances of the crime, not just intol erable excuses,

fear istransformed into caring; forgiveness overrides desires for revenge; and hope

for positive, life-giving change repl aces apathy and disinterest. Viewed through

such eyes of faith, much of what the world callsjustice is exposed as injustice and

cries out for transformation.®

& John Pickens, Counselor, You're Wasting Our Time, MATTERS OF JUSTICE

(Newsletter of the Georgia Justice Project Oct. 30, 1986) (copies of this newsletter and
subsequently cited GJP newdletters are on file with the authors)
80 The organization was renamed “The Georgia Justice Project” in 1993.

John Pickens, Justice Through the Eyes of Faith, MATTERS OF JusTICE (Aug. 29,

81
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Pickens described the work of this organization as a“ministry,”® and, in itsearly years,
the organization was affiliated as a“ministry with Family Consultation Service,” a Christian
community development organization.?* From 1986-88 the organization operated out of Pickens
home. Douglas Ammar, who later succeeded Pickens as executive director, worked with Pickens
as avolunteer during the summer of 1986, before he started law school 2 In the Fall of 1988,
Pickens arranged for the Mennonite Central Committee (MCC) to place with GJP Gray
Fitzgerald, aminister and counselor by training, for atwo-year volunteer term,®® primarily to work
with personsin prison or recently released from prison. Apart from these two volunteers, Pickens
was the organization’s sole staff person — and the only person providing legal services—during its
first four years.

A five year grant from the Public Welfare Foundation®® combined with small donations,
primarily from individual lawyers who knew Pickens, enabled Pickensin 1988 to move the
organization out of his home into a small store-front location at 458 Edgewood Avenue, sharing
space with a non-profit restaurant that provided meds to the homeless. Thislocation was near
downtown and in the heart of the Martin Luther King, Jr. National Historic Site.*” Pickens
explained his choice of location as follows:

For anumber of years, | have felt it important to have an office in the Edgewood-

Auburn Avenue area ... [M]any of my clients frequent and live there. In ministry,

| have come to believethat where you do your work (i.e. where you place your

body) isjust about as important as what you actually do. Thisisespecialy true

1986)
2 4

8 About FCS, <http://www.fcsministries.org/fcsum/about.htm> Although GJP
currently receives some funding and volunteer support from churches and other religious
organizations, the organization does not currently describe itself in the same kind of religious
terms as were used during its early years under Pickens' leadership.

84 Ammar graduated from Davidson College in 1984 and worked in Atlanta during
1985 with FCS Urban Ministries. In Fall 1986 he began law school at Washington & Lee
Univergty.

% | ong-term service volunteers do not receive asalary but are paid a modest monthly
stipend and full living expenses by the MCC. See Volunteering with the MCC,
<http://www.mennonitecc.calservicetree/fagd frame.html> (Last visited ).

%The Public Welfare Foundation is a non-governmenta grant-making organization
located in Washington, D.C., that is supports organizationsthat provide servicesto
disadvantaged popul ations and work for lasting improvements in the delivery of services that
meet basic human needs. See About the Public Welfare Foundation,
<http://www.publicwelfare.org/about/about.asp> (Last visited ). The Foundation’ s fiveyear
grant ran from 1987-92 and provided about $15,000 per year to the organization.

87 Around the corner from the new office, and on the same block, were Dr. King's
grave, the Martin Luther King Jr. Center for Nonviolent Social Change, and Ebeneezer Baptist
Church where Dr. King' s grandfather, father, and Dr. King himself served as pagors.
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when working with the poor and marginaized.®®

In 1990 Ammar returned as the organization’ s second lawyer and paid staff member. The
following year the organization took a sgnificant turn when it hired asitsthird staff member
Ricks Anderson. Although Anderson had earned alaw degreein 1977, by 1990 he had spent over
8 yearslivingin the street — due to adrug habit that started soon after law school. When his
father died in 1981 Anderson put his mother in a nursing home, squandered his parents’ life
savingsto buy drugs, and abandoned his wife and five children in Chicago to “adopt the lifetyle
of anomad.”® Pickens represented Anderson severd. times between 1987 and 1989 on theft and
burglary charges. When Anderson first became a client, the organization not only represented him
in court, but also found him a place to live, money for food and ajob after he got out of jal. But
Anderson reverted to his old ways after being informed that he was HIV -positive, at which time
he was told (erroneously as it turns out) that he had only a short time to live. It was not until 1990
that Anderson finally succeeded in conquering his addiction, after 11 monthsin aresidential drug
treatment program.®

Although initialy hired with the thought that he would primarily assist Pickens and
Ammar asaparalegal, Anderson’s persond experience motivated him enter into intense
counseling relationships with clients that paralleled the legd representation the lawyers were
providing. Ammar credits Anderson as the main initiator of two of the most innovative aspects of
the GJP program.®* It was Anderson who successfully urged that the zealous legal advocacy being
provided for free by the lawyers be used explicitly as an incentive for clients to begin making
profound changesin their personal lives—a strategy that eventually evolved into the multi-stage
agreement that clients make with GJP as a condition of receiving services.

The client counseling informally initiated by Anderson® became an explicit component of
GJP s structure in 1992 when arecently graduated seminarian, Kevin Wilkinson, was hired to
provide social services. Although Wilkinson was not, like Anderson, aformer dient, he also had
deep personal connections to the kinds of problems experienced by GJP clients.*® Wilkinson's

88

John Pickens, New Beginning at Year’s End — Year-End Funding Request,
MATTERS OF JusTICE (Dec. 1, 1987)

89 Shirley L. Smith, Addict exchanges desperate lifestyle for hope and a chance to
help others, ATLANTA JOURNAL-CONSTITUTION D8 (Aug. 8, 1993)

%0 Id.

o In most of its publicity GJP describesitself as “an unlikely mix of lawyers, social
workers, and alandscaping company.” See Who We Are,
<http://www.gjp.org/who_we are.html> (Last visited ). Anderson’sinsights and ideas led
to adding social workers and the landscaping company to “the mix.”

92

During hisfirst period of employment with GJP, from 1991-93, Anderson started
work on becoming a Certified Addiction Counselor, receiving his certification after leaving in
1993 for employment with Welcome House, an Atlanta social service agency which provided
housing and support to the working poor.

9 Wilkinson, aformer professional football player turned successful businessman,
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hiring coincided with the phasing out of the MCC volunteer program,* and apparently his initial
job description, likethe work of the MCC volunteers, focused on prison visitation and post-
release support.” However, asindicated in a newsletter published the month he was hired,
Wilkinson, like Anderson, immediately became intimately involved with clients during their pre-
trial representation.®

Through the combined efforts of Ricks Anderson, Pickens and a GJP Board member, the
organization began to think about starting its own business to provide job training and
employment for its clientsreleased from prison. At that time, Fred Francis, another former client,
had been volunteering with GJP and at the same time he was going through a small business
entrepreneuria program. Francis was asked by GJP to devel op abusiness plan for starting a
business in which GJP could offer job training and actual paid employment to its dients. Francis
work and planning led to the development of a landscaping business, which in time became
renamed as New Horizon Landscaping and operated as apart of GJP. Francis was itsfirst director
for several years and worked hand-in-hand in thefield with the landscaping crew. During his time
as director, Francis had asubstantid mentoring impact on GJP' s clients who were part of his
landscaping crews.”’

Although GJP' s hiring of former clientswas motivated in large part by adesireto help
those individuals rebuild their own lives,® their insights and increasing leadership provided by
them, aswell as Kevin Wilkinson, were a significant force that led to the transformation of the
organization into its current unique form. GJP' s founder, John Pickens, originally saw the work of
substantive and procedurd justice asthe task of the lawyersin the phases leading up to case
resolution and the work of restorative justice primarily as the work of the non-lawyers in the post-
resolution period in the form of jail visitation and post-release housing, employment, and

had decided to enter the ministry following the intersection of two events. Firg his great aunt, to
whom he was very close, was assaulted and raped by a homeless man addicted to crack cocaine.
Then, just afew weeks after this crime, Wilkinson’s brother came to him, admitting that he was
addicted to crack and near the point of suicide. After getting his brother through a drug treatment
program, Wilkinson moved to Atlanta to atend seminary, where he focused on inner-city
ministry to the homeless and addicted.

94 Fitzgerald had been replaced by Bob Jones, who served as an MCC volunteer
until 1992.

% Ammar-Oct92

% “Several of our clientsin the community relate aimost exclusively to Kevin, and
we are in closer community with all our people because of Kevin's efforts. ... Kevin and two of
our former clients are co-leading our Friday night support meetings for our clientsliving in the
community. Additiondly, the three of them are planning other ways that we can be of serviceto
our clients.” Ammar-Oct92

o At this point three of GJP's five employees were African-American: Anderson,
Wilkinson, and Francis. Another former client, an African-American woman, joined the staff in
1993 as itsfirst full-time receptionist.

% Ammar interview.
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counseling.” Although both lawyers (Pickens and Ammar) regularly performed legal and non-
legal tasks (such as prison visitation and post-rel ease rehabilitation), there was still a distinction
between the “legal work” and the “social work”, as indicated by the organization’s referring to the
positions and work by its non-lawyer staff members as “ paralegal”, “receptionist”, “prison
visitation” and “post-release support”. However, as former clients became co-workers and
colleagues a new kind of community was formed — the kind described by Ammar in “Ben’s
Wedding” — where the lines between legal representation and social work blurred and many
different approaches to working with criminal defendants blended.

The 1993-95 period marked the trangtion to a new generation of leadership on the GJP
staff. Anderson took anew job in 1993, Pickensresigned as executive director at the end of
1994," and Wilkinson left in 1995. Ammar took over as executive director effective January 1,
1995. Much of GJP' s growth over the next two years was attributed to student interns and other
volunteers.*™

In August 1996 David Rocchio joined GJP as a full-time volunteer under the Jesuit
Volunteer Corps (JV C)'%? program; his major responsibility was co-ordination of the Emory
student volunteers. Hired to replace Franas as director of the landscaping operation in 1997, he
was replaced by another JV C volunteer; there has continued to be a JV C volunteer on staff from
then to the present. (Rocchio is now director of development at GJP.) In 1998 Anderson’s
daughter, Kenya Anderson —who had just completed a degree in criminal justice —was hired part-
time to implement her father’ s original vision for a comprehensive social service component to
GJP swork. Her work led to a grant from the Woodruff Foundation in 1999 that enabled GJP to
hire Julie Smith as Director of Social Services.'®® Alsoin 1999 GJP added a second, permanent
staff attorney position,'® hiring Deborah Poole, who also has a master’s degree in counseling and
had previously served as director of human services for Fulton County (the urban county where

9 Telephone interview with John Pickens on June 7, 2004. (Pickens did not use the
specificterms procedural justice and restorative justice to describe the organization’swork in
its early years).

100 Pickens is now the executive director of the Alabama office of the Appleseed

Foundation.

101 Juliet Zelkowitz worked as a full-time lawyer volunteer from May-December

1995, nine law students interned during the summer of 1995, and students from the Candler
School of Theology at Emory University began providing social servicesin Fall 1995. Interview
with Ammar.

102 JVCisthelargest Catholic lay volunteer program in the country. JVC pays for
the volunteer’ s transportation to and from the agency site and provides a small monthly stipend,;
the host agency pays the volunteer’ s living expenses. Volunteers typically servefor one year.
See Who JVs Are, <http://www.jesuitvolunteercorps.org/whojvsare.ntml> (Last visited ).

103 Smith has aPh.D. in Education from New Orleans Theological Seminary as well
asan M.S.\W. from the University of South Carolina.

104 Zelkowitz had become a full-time employee in January 1996, working both as a
lawyer and fund raiser. She left in May 1998; except for a short-term employee later that year,
the second lawyer’ s position remained empty until Poole was hired in March 1999.
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Atlantaislocated). GJP added athird attorney position in August 2001, hiring Amy Vosburg, a
former summer intern who had earned both an M.S.\W. aswell as alaw degree!® Ricks
Anderson aso rejoined the GJP staff in __ as a part-time drug counsd or and another former
client, Faheem Martin, was hired as a part-time youth counselor in

During its growth GJP moved three times, yet remained within a one-block radius of its
initial location. In February 2002 it moved into its present location at 438 Edgewood — a
renovated gas station that includes both a spacious kitchen for GIP' s frequent feasts with clients
and their families and a bay for the trucks and other equipment of the landscaping operation. The
new office iswithin 100 feet of Dr. King's grave.

C. Current Practice
1. Selection criteria

Because of its status as a private, non-profit organization, GJP, in contrast to public
defender systems, has complete discretion in choosing the clients it will represent.'® The
organization selects clients through an intensive and extensive process of data collection, client
meetings, and internal review.

The process begins when potential dients, or representatives for them (such as family
members, friends, etc.), contact the organization and provide the bare facts of the situation.'”’
Such facts usually include abrief description of the charge, the potential client’s bond gatus,
whether they are on probation or have other holds and for what charges. At thisinitial stage GIJP
usually rejects cases: (1) from outside the Atlanta metropolitan area, (2) that only involve traffic
charges, or (3) if it appears the person can afford a private atorney,'® The organization dso has a
general policy of not representing defendants on charges relating to domestic violence, child
abuse, rape, or large-scal e drug trafficking.'® Finally, the stage of a case generally impacts the

105 Vosburg had also worked as a vV C volunteer, but in Micronesia, not Atlanta.

Ammar admits that thisis aluxury afforded to this organization. Ammar03 at 54
However, it should be noted that GJP does not shy away from serious felonies and controversial
cases. For example, GJP has represented a number of people accused of murder.

107 Most clients “are referred by former clients, word of mouth, or by other social
serviceagencies.” Ammar03 at 54. The various public defender officesin metropolitan Atlanta
have also contacted GJP to request representation for clients originally assigned to them.
Ammar03 at 67.

108 Ammar03 a 54 (thosereferred cannot afford an attorney; GJP is the only
organization other than the public defender to provide indigent defense in Atlanta’ s court
system).

109

106

Casesinvalving sexual assault are not pursued “ because we are unwilling to
employ defensetactics that are tantamount to ‘ attacking the victim,” Ammar03 & 54 n9, and drug
trafficking cases would be too burdensome on the agencies saff and resources because of their
complex and multi-jurisdictional nature. (Http://www.gjp.org/legal.html). Bonta, at 323, who
evaluated the program “ Restorative Resolutions,” noted that this program did not accept
“offenders charged with sexual assaults, gang violence, drug offenses, and domestic violence.”
Thus, it is cear that one advantage such programs have is the sdection of the cases that they will
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decision to consider apotentia client. If the case has al ready proceeded past the indi ctment stage
or isalready on the trial calendar, GJP usually will not accept the case.*°

If the case passes thisinitial screening, further information is collected, including
identifying information, such as names and diases, addresses, and social security numbers, as well
as information about the arresting agency, the specific court involved, the next court appearance
and purpose.'*

Asan aside, it should be noted that if GJP decides at this early stage — prior to the social
selection criteria being examined — that it is advisable to provide preliminary legal assistance,
such as appearing at hearings or obtaining bond, the potential client must sign a preliminary
contract with the organization. This contract specifies that the organization is not agreeing to
more extensive representation until the review and selection process is completed.

Once theintroductory information is collected, the case passes through an early review by
the GJP staff. A six-page form™? guides a more extended personal interview of the potential
client, which often takes place injail. Thelegd information collected includes: the defendant’ s
personal data,**® detailed information on the charge,™ the defendant’ s account of incidents
leading to the charge, asummary of the defendant’ s criminal history - both adult and juvenile, and
current probation/parole status. Preliminary personal information is also gathered, including:
educational background, military service, employment history/source of incomeinformation, and
medical and menta hedth history.™*

An important step of this particular interview is the description of GJP that the interviewer
provides to the defendant. Specifically, the mission of GJP'° is shared with the defendant and the
selection process is explained within the context of that mission, with an emphasis on the idea that

pursue. However, this also indicates that GJP is not alone in the use of such requirements.

10 From the standpoint of zeal ous representation, GJP prefers to work on cases from
the outset of prosecution, while evidence is fresh and when there is the maximum amount of time
for investigation and research. GJP staff dso want as much time as possible to devel op their
relationship with the client and to initiate a process of rebuilding client lives before a case comes
to apoint of resolution either through plea negotiation or trial.

1 The information gathered in thisinitial screening processis gathered using aform
referenced as a“ one-pager” by GJP staff (copy on file with authors).

12 Thisform isreferred to by GJP staff as “the six-pager” (copy on file with authors).

13 In gathering this information, the staff are able to fill in gaps from the initial
information provided.

114 Specifically, case, accusation, or indictment information, presence of co-
defendants/companion cases, bond status, and arrest information are collected from the client.
(Georgia Justice Project Potential Client Interview form (“6 pager”), on file with authors.)

15 Id. (Source)
16 The Mission Statement provided to defendants, is stated on the 6-pager (at 1), as
follows: “The Georgia Justice Project’s Mission is to ensure justice for the indigent criminally

accused and assist them in establishing crime-free lives as productive citizens. GJP's unique
holistic approach combines social services with legal representation.”
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GJP works with clients who are committed to rebuilding their own lives. Defendants are informed
that whilethereis no monetary payment for thelegal services rendered, if they are accepted asa
GJP client they will be undertaking obligations that will be worked out between the client and
GJP through the social service part of the casereview process.

The information from thisinterview is verified through calls to the courts, collecting arrest
and conviction records, reviewing police reports, and obtaining information from the current
defense attorney, if thereis one, and the prosecutor’s office. Often these information-gathering
pursuits will uncover additional charges that the potential client faces, some of which the potential
client did not know about.

The attorneys at GJP review the information collected in the interview along with the
follow-up information collected and usually meet personally with the prospective client if they
have not already done so. The attorneys consider the degree to which a“quality” defense, which
includes contacting witnesses, filing motions, and considerable leves of investigation (that a
public defenders’ office likely will not have time to pursue), will enhance a positive outcome for
the potential client. Because the organization is concerned not only about winning cases, but dso
the client as a person, the staff also considers all of these case aspectsin the context of the stakes
faced by the client. In other words, they consider the magnitude of the charge not only in alegal
sense, but asit will impact the life of the client asawhole.* If at that point the attorneys are
interested in representing the client, or if they want to gather more information, the next step of
the assessment process moves to the social services unit. It should be noted that as a general rule,
if the organization commits to represent a client, the attorneys will work on all criminal cases
affecting the client, even those uncovered as aresult of the legd assessment. The goal of GJPis
that their clients leave with alegally “clean dlate.”

The third and final stage of the review process is the completion of asocial service
assessment. Itisat this stage that the client’s contextual information and desireto change is most
closely assessed. As Ammar notes,® “ The focus has been to accept clients who arewilling to
make a serious commitment to changing their lives. This helps to ensurethat they move beyond
the social, emotional, and personal challenges that may have contributed to their legal
problems.” ™ In very real terms, then, the social service assessment becomes the heart of the
client’ srelationship with GJP. The social service assessment involves a meeting of the social
service staff with the client that involves an in-depth assessment of the potential client’s social
history; the interview form guides the interviewer to gather information on the socia context of
the offense, family issues, their social support system, employment history and status, educational
background and any physical or mental health issues that they face. If appropriate the social
worker gathers information on the client’smedical background, including history and current use

117

In apersond communication, Julie Smith (12/12/03 via email) noted that they (GJP)
consider if it is“acase in which the stakes are high for the client,” noting that this “may be from
either end of the spectrum - from afirst offender who has a good chance at having their good
record preserved to a serious offender (murder) for whom a good defenseiis critical.”

118 Ammar03 at 54.
119 Id
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of drugs and alcohol, aswell as prior treatment for substance abuse. The socid service staff ask
potential clients about the significant others who are present in the client’ s life and what the
dynamics of their home were like while they were growing up. In addition, the assessment
involves an attempt to determine with whom the potential client has as personal and other support
providers (such as friends, religious leaders, and other community/public agencies).

The social service staff also discusses the offense or offenses for which the potential client
ischarged. Thedirection of this discussion, in contrast to that in the legd assessment, is designed
to find out the potential client’s perception of whether the person has some responsibility in
relation to the incidents giving rise to the alleged offense, even if the person may not consider
himself or herself guilty of the offense.*”® This may include discussions of use of drugs or
alcohol and whether such use affected the person’s emotional state at the time of the offense.

The social worker then discusses with the potentia client the kinds of servicesthat GJP
provides, both internally and as referrals to other programs. The staff ask clients for their personal
assessment of how GJP can help them in ther lives.

In sum, the social service assessment is designed to aid the social service staff in
evaluating “the client’s strengths, needs, and goalsin light of their current legal situation.”** The
final decision to take a caseis usualy turns on an overall picture of whether potential clients need
to change their lives, the extent to which clients seem to be committed to doing what it takes to
make those changes, and the degree to which GJP can assist in that transformation, both in alegal
context and in al the other aspects of the person’slife.

After gathering the information from the social service assessment afinal decision is made
by the staff a GJP to accept a client or to decline representing the potential client. If the client
and the organization agree to pursue a relationship, a two-step process — punctuated by different
contracts —is initiated.

2. The Role of Contracts

The firg step in developing the client relationship is a “probationary client contract. This
contract represents a “ contingent agreement” between the two parties for afour-week period.
During this period, the client typically agrees to meet with a GJP counselor on aweekly basis to
establish gods toward which the client will work and to complete assignments given by the GJP
counselor; if substance abuse is an issue, the contract may specify steps to be taken toward a
treatment or relapse-prevention plan as well as random alcohol and drug testing.*? It is not
uncommon for clients to enter residential drug treatment programs at this point, often asa
condition of pre-trial release negotiated by GJP with the prosecutor and judge. The client and

120 Probes used to encourage this discussion include asking the defendant how they came to

be placed in the situation, what mistakes they made, what choices they would make differently
and how, aswell astheir emotional state at the time.

121 Ammar03 at 54.

122 These requirements are stated on the “ Georgia Justice Project Probationary Client

Contract” form. If the client isincarcerated, the requirements will be different.
(http://www.gjp.org/socid.html). Last visited 12/13/03.
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GJP aso delineate the exact charges that the organization will be pursuing on the client’s behalf.
If clients do not follow-through with the commitments they have made to GJP and themselves, the
probationary contract can be terminated.’”® For clients who make a good faith start on the plan for
rebuilding their lives, the result is the beginning of a“long-lasting, redemptive” reationship,
marked by signing of a“full” contract.” The contract begins with the following language: “As
part of the goal of the Georgia Justice Project to assist the client in establishing a crime free and
productive life, the client agrees to the following recommendations...”'?

Itisinthisway that the structure of the process toward representation hinges on the social
serviceelement of GIJP sworkings. And it isthe social service aspect of GJP that, combined with
the legal representation, provides the entrance of restorative justice into the legal model employed
by the organization.

3. The Multidisciplinary Approach

While some conventional public defender offices do employ social workers,'? the
integration of legal and social work processes at GJP is distinctive. The approach taken by GJP
can be called multidisciplinary in many ways. The GJP lawyers differ from the traditional public
defender model by taking a small number of clients, not only to provide high-quality legal
representation, but also to develop relationships with their clients as people. Meanwhile, the
social service unit of GJP does not limit itsinfluenceto any particular facet of adient’slife. Itis
the breadth and depth of the relationships that a client forms within the organization that provide
for an experience that Ammar refers to as “transformative.”**

As Ammar describes, “By providing quality and caring representation ..., we are reversing
the way legal services have traditionally been provided to the poor. We make sure that our
representation is both thorough and personal, involving the dlient in all stages of the
representation.”*?® It isthe formation of such arelationship that provides the attorneys with the
ability, and likdy the drive, to secure a more procedurally just process as the client’ s case
proceeds. It isalso through the formation of these relationships that the attorneys provide a
building block for the creation of “community,” another cornerstone of restorative justice.

The social service unit of GJP also isimperative to the formation of “community” in a
restorative justice sense. It isin thisrealm that the multidisciplinary aspect of GJP is apparent.

123 See Ammar03 at 54-55. See also Patrick Jonsson. Lawyers Defend Poor — If they Mend
Their Ways, CHRISTIAN SCIENCE MONITOR 1 (Jan. 23, 2002).

124 Ammar03, at 55.

125 Quote taken from GeorgiaJustice Project “Full Client Contract” form. By signing this
contract, the client usually continue the commitments made in the probationary contract. Clients
also agreeto provide volunteer service at GJP.

126 Insert footnote from BJS bulletin.

127 Ammar03 at 55.

128 Ammar03 at 55.
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The social service unit provides comprehensive case management™® for GJP clients. The
assessment, described above, is a key aspect of the social service component of GJP as it lays the
foundation of the dient’s needs and the identification of the services that will be provided by GJP
aswell asthe referrals that GJP will make to external sources. The areas addressed rangefrom a
need for housing to individual and group counseling, from drug and dcohol treatment to
employment. The social service unit works closely with the dient to provide an arenain which
the client can change.

This unit also provides useful information and, sometimes, even solutions that can be
utilized by the attorneysin the legal case being pursued. This multidisciplinary approach,
combining the legal with the social, has, according to Ammar, attracted the attention of many
local judges:

“It is not uncommon for a judgeto release clients to our custody with the

agreement that they seek treatment for their substance abuse, educational or mental

health issues. ... Theimplementation of the social services plan often helps dients

avoid a prison sentence, but not always. Members of the bench often want to keep

offenders out of prison if it does not seem that prison will be the best option for

them. Thiswillingness on the part of the judiciary makes arestorative justice

framework possible.”**

Finally, it should not go unnoted that the key element of GJP' s approach — that of forming
relationships with their clients—is not limited to the duration of the legal case. Recall that one
requirement of the full contract isthat clients must volunteer at GJP for aperiod of time. In
addition, the organization hosts/provides a monthly “family” dinner for their clients and former
clients. The staff at GJP take the creation of “community” to heart, and these relaionships tend to
stand the test of time. If aclient does not receive a sentence involving incarceration, the
organization will continue to work with the client to achieve their gods, opening the door for
counseling and additional referrals as needed, as well as continuing education classes and,
sometimes, even employment at their landscaping business. If aclient does receive incarceration,
the organization a so continues its rel ationship with the client, dbeit in different ways. The GJP
staff vigt,®*! “write letters,” and “accept collect calls,” thus providing a solid community for the
client to return to. The organization goes a step further, to “provide emotional support for their
family” -- ranging from driving family membersto visit the dient to talking with the family
members to provide emotional support to securing a spot at summer camp for clients' children.
These contacts are constant, and the clients are consistently reminded of the community that they

129 MARIANNE WoODSIDE AND TRICIA McCLAM, GENERALIST CASE MANAGEMENT: A

METHOD OF HUMAN SERVICE DELIVERY (2™ Ed. 2003). Woodside and McClam define case
management as “a creative and coll aborative process, involving skillsin assessment, consulting,
teaching, modeling, and advocacy that aim to enhance the optimum social functioning of the
client served. ...it includes the dual role of coordinating and providing direct service.” Id. at 4.

130 Ammar03 at 56.

131 The full-time JV C volunteer regularly visits the clients who are incarcerated and

other staff may visit aswel
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have joined.

If aclient isincarcerated, upon release social services continue, with the coordination of
services needed (such as finding ahome, medical care, etc.) and the provision of services by the
organization (such asindividual and group counseling and education). The organization’s
landscaping business, New Horizon Landscaping, existsin large part to provide the key first job
for persons released from prison.

D. Outcomes

In 2001 GJP conducted a recidivism study of the group of clients they had represented in
1996.**? Forty-eight persons were considered “full clients’ for 1996.** GJP was able to obtain
criminal history records for 44 clients from the Georgia Criminal Information Center (GCIC),
operated by the Georgia Bureau of Investigation. Of those 44 persons, according to the GCIC
records, only 8 were convicted of a new crime** during the period of 1997-2000.

In 2003 GJP studied case outcomes for 2000, 2001, 2002 and the first 8 months of 2003.**
In none of these periods was incarceration the outcome for more than 8% of cases upon
resolution. GJP contrasts this outcome with data showing atypicd incarceration rate in excess of
70% for urban public defender offices."* This differenceis not attributable to a higher rate of
acquittals; the acquittal rate for GJP was very small, asit is for the comparison group.’* GJP did
achieve an outright dismissal about twice as often;**® however, equally important was the outcome
of negotiated pleas. It isobviousthat pleas entered into by GJP clients are much less likely to
result in incarceration than for the comparison group of urban public defenders. However, as
discussed in the conclusion, determining the causes of these differences in outcome — both in
terms of recidivism and rates of incarceration -- isacomplex undertaking.

IV.  Conclusion

This symposium issue hasiits originsin the 4" Annual Public Law Conference, hosted by
Duke Law School in December 2002. The conference was organized around the question of
whether there were distinctive “progressive and conservative” versions of the Constitution and

132 Summary of Recidivism Study (n.d.) (copy on file with authors).

133 GJP accepted 52 clients during 1996 but terminated four for non-compliance with
their GJP contract.

134 GJP did not count as a new crime conviction any probation violation or traffic
violation.

135 Cite.

136 Public defender officesin the 75 largest counties in the United States had an
average incarceration rate of 71.3% for 1996. Caroline W. Harlow, Defense Counsel in
Criminal Cases 6 (Table 11), (U.S. Dep't of Justice, Bureau of Justice Statistics, Specia
Report, November 2000), available at < http://www.ojp.usdoj.gov/bjs/pub/pdf/dcce.pdf > (last
checked )

137 The GJP acquittal rate ranged from 2.7% to 1.7% as compared to 1.3% for the
urban public defender offices. 1d. (Table 10).

138 The urban public defender offices had an average dismissal rate of 23%, id.; the
GJP dismissal rate ranged from 45.8% to 52%.
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other legal systems. A very early version of this article was presented at a panel on criminal
justice. Also participating on that panel was Louis Michael Seidman, who identified himself asa
“criminal justice progressive’ but went on to offer a concise and trenchant critique of seven
different progressive models of criminal justice. When he was done, he offered the following
observation:

So what in the end [does the] Left [have] to say about crime and justice? The

answer, I’'m afraid, is not much. ... Still, there is one thing to say in defense of the

left ... Theleft isnot theright. ... True, there's not much left of the left, but neither

is there much right about the right.**

Public discourse about whether to spend more resources on the lower criminal courts,
particularly on indigent defense, do tend to get stuck on “left v. right” distinctions. opposing the
rights of defendants on the one hand against a concern for public safety and limiting government
spending on the other. At the December 2002 panel, one of the authors (Cunningham) suggested
one way to transcend these distinctions by posing akind of “thought experiment”: “What if
spending more money on indigent defense ended up saving taxpayer dollars and made
communities safer?’ The Lawyers at Bail project in Baltimore* and the misdemeanor release
programsin San Francisco,"** both have proven that making pretria procedures less punitive, by
reducing pretrial incarceration, can produce significant government savings.**? These savings
were not offset by one form of short-term costs in that defendants released from jail through these
programs had an excellent rate of appearing for subsequent court appearances in the pending case.
The cost-benefit ratio sufficiently impressed the sheriff of San Francisco that he took over funding
of the misdemeanor release programs out of the jail budget when the initial foundation support
ended.*®

But what about the concern for public safety? It seems that even some proponents of
increased spending on indigent defense take as a given that better indigent defense means less
public safety. For example, one newspaper in Georgia published an editorial under the headline,
Save Indigent Defense, that offered the following argument against a proposal then circulating in
the state legislature to provide for election of public defenders.

What incentives do voters have to elect competent public defenders? District

attorneys run on their records of successful prosecutions -- putting bad guys behind

bars. What would a good public defender run on? A record of keeping bad guys on

the streets?*

The work of the Georgia Justice Project seems to indicate that it is possible to provide
meaningful, indeed comprehensive, justice to criminal defendants while at the same time making
“the streets safer.” However, GJP has not yet produced analytic reports that address the following
key issues. First, to what extent could their distinctive outcomes be attributabl e to different

139 Left Out (Dec. 2002) (manuscript on file with the authors).

140 Seenotes -, supra, and accompanying text.

Seenotes -, supra, and accompanying text.

142 Colbertat  ,CJCJat .

143 Cunningham interview with Sheriff Michael Hennessey on Sep. 3, 2002.

144 Save Indigent Defense, AUGUSTA CHRONICLE (GEORGIA) A04 (Editorial Feb. 27,

141

2003).
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inputs? Could it be that because of GJP' s unique procedures for selecting clients, their clients are
inherently less likely to engage in recidivism to a degree that matches the outcome differential s?
Second, which of GJP' s many innovative approaches contributes most significantly toward better
outcomes? Third, what is the cost-benefit ratio of GJP' s approach? How much more does it cost
per client to produce a better outcome than for the persons in the comparison groups?

Fortuitoudly, at the time the authors began their study of GJP the organization had already
decided to give a high priority to the creation of a sophisticated data base to record much of the
information collected about clients at point of intake as well as tracking case activities and
outcomes. Such a data base would make possible much of the analysis needed to address these
guestions. One of the authors (Cunningham) offered to use research funds at his disposal to assist
GJP in designing its data base so that it would not only meet its case management and reporting
needs but also provide arich and reiable source of data for empiricd research. GJP accepted this
offer and the other author (Blackwell) agreed to be a consultant for the data base design and
implementation.

Although the process of developing the data base is ongoing as of the date of writing, the
authors have identified a number of issues of general application. The evaluation of programs
such as GJP that are based on restorative justice principles raises several questions that must be
considered in the design of a data collection instrument. Indeed, as pointed out by Bonta and
colleagues,** to date evaluations of restorative justice programs are vadtly different in their
presentation, ranging from “descriptions of program processes and anecdotal accounts of their
value to more sophisticated experimental evaluation.” They also notethat a* problem with
evaluations of restorative justice programs to date is the lack of reliance on recidivism as an
outcome.”**® Aswith evaluations of other criminal justice programs, there dso is aneed to
control for both legal variables, such as offense seriousness, criminal history, aggravating and
mitigating circumstances, and sociodemographic characteristics of offenders and victims, such as
sex, race, class, and age.**’ Controlling for these factors is particularly important in the case of an
evaluation of GJP given the selection process that GJP utilizes, a process that raises concerns
about selection effects when the recidivism rates of GJP clients are compared with those of other
offenders.

Itis asoimportant to ensurethat in the creation of adata base that an agency like GJP
collects data that will make it compatible with data collected by other agencies on like offenders.
This has been the goal of data base design processto this point. Variablesthat areincludedin
reports of recidivism rates for comparabl e offenders in Georgiaare being collected using the data
that GJP has at hand.

A third issue, then, is capturing the “goal” of the agency in outcome measures. While
Bonta argues that recidivism should be viewed as an outcome, the risk is that other important
elements of restorative justice, which are the focus of the program, may be left out. Thiswould
occur at agreat cost to the discussion surrounding the value of a program such as GJP. Hence, an
important consideration in the design of the database isthe need to include multiple measures to
tap the different outcomes sought by the programs implemented for clients. For example, the

145 Bontaet a., 2002.
146 Bontaet al. at 321.
147 Bontaet a. at 326.
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database is being designed to capture not only the recidivism rates for the clients served by GJP,
but also to ook at the outcomes produced by the legal team. For an adequate evaluation of GJP,
the data must include measures that 100k at the range of possible outcomes, from findings of guilt
or innocence, and all that may fall between. In some cases, exoneration may not be sought by the
legal staff, but rather alighter sentence. The data must capture these nuances in order to provide a
meaningful context for evaluation of success. Finally, the data should aso consider the social
service outcomes. The feature of GJP that sets it so far apart from public defender officesisthe
degree to which the organization services “the whole client.” Thisisthe framework under which
the strength of relationships, and ultimately “community,” arebuild at GJP. The degree to which
this community exists, with continued contact and continued “life” successin the larger
community must also be measured.**

If the punishment is taken out of the process, and the processes of criminal justice become
effective at restoration — and if rigorous empirica research might show that a restorative process
cost less money and produced greater public safety — that would be aresult both the “left” and the
“right” (and everyone in between) would embrace.

148 These have been the focii of the development of the database for GJP. However,

with the growth of GJP over the past few years, the database is being designed to serve not only
as a source of information for evaluation efforts, but also as atool for the staff to use on adaily
basis.
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