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Rules of the Prosecuting Attorneys Qualifications Commission

Pursuant to Article VI, Section VIII, Paragraph II of the Georgia
Constitution of 1983, any district attorney or solicitor-general may be
disciplined, removed, or involuntarily retired as provided by general law.
0.C.G.A. § 15-18-32 creates a commission and a hearing process to i
allegations of behaviors that violate subsection (h) of said Cod@ion.
The Commission, with the assistance of the Prosecuting Attoﬁ@ ouncil
of the State of Georgia, is responsible for promulgatin dards of
conduct and rules for the commission's governance which -&mport with
due process and enforce the provisions of the Code.

Pursuant to this authority, the following are Qs of the Prosecuting
Attorneys Qualifications Commission as adopted/by the Supreme Court.
These rules are effective October 1, 2023. %
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SECTION 1
Rule 1.1. Preamble

In 1897, the Georgia Supreme Court observed that a district attorney or

solicitor-general has only the State for a client. Hicks v. Brantley, 102 Ga.

264, 271 (1897). He or she cannot be employed by a private perso@o
(¢

prosecute a case; nor to give advice on a matter. Their duty is a pu e
- owed to the entire public. His or her duty is proscribed by e and
guided by the discretion which he or she is entrusted by the public*at large.
Id. Thus, the regulation of prosecuting attorneys is criti preserving
the integrity of the criminal justice system and enhanci 1c confidence
therein. &

These Rules reflect a careful balance of a m@q competing interests:
the rights of prosecuting attorneys to fair tre ent in the disposition of
complaints against them; their interest in% confidentiality of complaints
for which the Commission finds there%n@r asonable cause to believe that

misconduct occurred; the publiAc’& cern that complaints against

prosecuting attorneys are give r consideration and that prosecuting
attorneys are held to high s%ﬂs of behavior; and the interest of the
prosecuting attorneys an@\the public in having disciplinary complaints
resolved promptly and m/tely.

These Rules wefe Jdrafted based on the American Bar Association’s
Standards for secution Function, Fourth Edition, the Georgia Rules
for Professional @onduct, the NDAA’s national prosecution standards,
Georgia ¢onstitutional and statutory law, and the history and practice of
the Judiﬁr%ualiﬁcations Commission of Georgia. They are intended to
reﬂec?fviews of the Prosecuting Attorneys Qualifications Commission and
fhe)Supreme Court of Georgia on the often complex and difficult issues that
arise in the regulation of the conduct of prosecuting attorneys.

Rule 1.2. Definitions

As used in these Rules:
(a) Case or Individual Case means the delivery of a criminal warrant
or other charging document, and all papers forwarded by the clerk of
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(b)

(©)
(d)

(e)

()
(g)

(h)

R;

)

the court having jurisdiction over the criminal offense to the
prosecuting attorney, in accordance with O.C.G.A. § 17-7-32 (b)(1). It
shall also include any civil action to which the district attorney or
solicitor-general is a real party in interest, as defined in O.C.G.A. §§
9-11-17 or 9-11-19, or comparable federal law.

Censure means a reprimand by the Hearing Panel in the form of a
written decision, which shall be imposed by the Hearing Panel df the
prosecuting attorney in person in open court.

Commission means the Prosecuting Attorneys’ Q &ycatmns

Commission >
Complaint means a written allegation, that compli ith Rule 3.2,
which 1s received by the Investigative Panel t eges or from
which a reasonable inference can be drawn th trict attorney or
solicitor-general committed misconduct or 1s4 acitated.

Conflict of Interest means an inter mationship that would
compel disqualification in accordance with @.C.G.A. §§ 15-18-5 or 15-
18-65, as well as applicable provg)ns of the Georgia Rules of

Professional Conduct.
Deferred Discipline Agreeﬂg eans a confidential agreement
between a prosecuting attox:% nd the Investigative Panel for the
prosecuting attorney to ergo treatment, participate in education
programs, or take oth%fectlve action. It is only available as a
response to misco ct that can be addressed through treatment,
education, or a %ation program.
Director mean lawyer working for the Investigative Panel who
1s In char creening and investigating complaints, prosecuting
formal , drafting reports, handling administrative matters,
and pe ing other duties assigned by the Commission. This also
in es s ecial counsel selected to fill the role of Director for specific
cages in which the Director recuses himself or herself. See Rule 4.
iscipline means a public reprimand, censure, limitations on the
erformance of prosecutorial duties, suspension, involuntary
retirement, or removal from office.
Disrepute means a general feeling of low regard or disfavor by the
general public. Differences of opinion over the proper exercise of
prosecutorial discretion, best practices regarding utilization of
resources, and political ideology shall not be treated as bringing an
office into disrepute.
Formal Charges means the document that charges the prosecuting

2



73
74
75
76
77
78
79
80
81
82
&3
84
&5
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111

(k)
1)

(m)

(n)

()

(@

<

(s)

attorney with specific acts of misconduct or with a specific incapacity.
Hearing means the public proceeding at which the issues of law and
fact raised by the formal charges and answer are tried. See Rule 4.8.
Hearing Panel means the panel of the Commission that adjudicates
formal charges, makes recommendations as to disciplinary and
icapacity orders, and issues formal advisory opinions. See Rules 2.3
and 4.8; O.C.G.A. § 15-18-32 (c) (3).

Incapacity means a permanent or persistent mental @smal
condition that precludes, prevents, or prohibits a distrjd%ney or
solicitor-general from performance of their proscribe les as a
direct consequence of its severity. Incapacity is dist; ed from a
disability that does not adversely affect a district ey or solicitor-
general's performance of prosecutorial functio hat does so only
on a temporary basis.

Incapacity Inactive Status means 10 @ciplinary involuntary
suspension of a prosecuting attorney from office because of mental or

physical inability to perform official functions.

Indictable means any criminal @rhere a grand jury would find
probable cause to believe a d& nt has committed a crime, and
where the prosecuting attg@l with jurisdiction over the matter
believes sufficient evid€fhce“exists to prove the case beyond a
reasonable doubt at tria

Interest in the (%)lamt means a direct impact derived from a

prosecution, relgtiensiip to the prosecuting attorney or any person
directly involve the case, and a sufficient connection to and harm
from said »@, gcution.

Investigat '. means an inquiry into allegations of misconduct,
includi% search for and examination of evidence concerning the
al tions, divided into two stages: a preliminary investigation
comnducted by the Director after the receipt of a complaint, and a full

ee Rule 4.1.

nvestigative Panel means the panel of the Commission that
determines whether full investigations will be conducted and
whether formal charges will be filed, and that is responsible for the
prosecutorial and administrative functions of the Commission. See
Rule 2.3; O.C.G.A. § 15-18-32 (c) (2).
Involuntary Retirement means compelling a district attorney or
solicitor-general who is vested in a state or county retirement plan to

?stigation conducted after approval by the Investigative Panel.

3
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vacate office. An order of involuntary retirement shall not affect any
vested pension rights or interests the district attorney or solicitor-
general may have under the laws of this State.

(t) Knowingly means actual knowledge of the fact in question. A
prosecuting attorney's knowledge may be inferred from the
circumstances. However, a district attorney or solicitor-general only

knowingly authorizes or permits the acts of an assistant whe y
order the action at issue or ratify it with specific knowl the
conduct. See Georgia Rules of Professional Conduct 5,1)c)Nmeorgia

Code of Prosecuting Attorneys’ Conduct Rule 5.6.
(u) Misconduct means any conduct by a pros
constituting grounds for discipline. See Rule 3.1
(v) Moral Turpitude means any felony or crim
as defined or interpreted by Georgia la
Prosecuting Attorneys’ Conduct Rule 54 (a
(w) Personal Knowledge means knowl@dge/derived from personally
seelng or hearing actions, statements, or events at issue, and shall
not include information obtaine%‘1 ugh hearsay or other reports
from any media, including sOej edia, relaying facts or opinion

g attorney

volving dishonesty
Georgia Code of

prosecuting attorney by nvestigative Panel with the consent of

about a case. Q

(x) Private Admonition %?111 a non-public sanction imposed on a
the prosecuting at ey. See Rule 3.1 (¢)(1).

(y) Proceedings % steps in the discipline and incapacity system
set forth in thes les.

(z) Prosecut ns all actions taken by a prosecuting attorney related
to resolying se, including but not limited to dismissal, deferment,
diversi% erral to accountability courts, motions, plea, trial, and
pogt-conviction matters.

(aa) Prosecuting Attorney — means a commissioned district attorney or

1c1tor-general.

) i?ublic Reprimand means a reprimand by the Hearing Panel in the

Q orm of a written decision, which shall be imposed in person in a
public forum by the Hearing panel. See Rule 3.1(c)(3).

(cc) Reasonable Cause means a reasonable ground for belief in the
existence of facts warranting the filing of formal charges for
discipline or a petition for transfer to incapacity inactive status.

(dd) Record means all documents filed in the case beginning with the
formal charges. The record includes a transcript of the hearing on the

4
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formal charges only if a transcript is requested by the Respondent,
Director, or Hearing Panel.

Respondent means a prosecuting attorney against whom formal
charges have been filed.

Review means to assess a case for prosecution in accordance with
0.C.G.A. §§ 15-18-6 (4) and 15-18-66 (b)(1). See Georgia Code of
Prosecuting Attorneys’ Conduct Rule 5.3 (a)

Screening means examination of a complaint or other 1 10n
coming to the attention of the Director to determing %\er the
Commission has jurisdiction and whether the informiation would
constitute prosecutorial misconduct or incapacity if tyde NSee Rule 4.1;

0.C.G.A. § 15-18-32 (0).

(hh) Special Counsel means any member(s) e Georgia Bar
designated by the Investigative Panel to a in the investigation
and prosecution of disciplinary or inca matters before the

Investigative Panel or Hearing Panel.

Supreme Court means the Supreme Court of Georgia.

Undue Bias/Prejudice means i& a strong bias or preconceived
1dea about someone or somet ithout knowledge of all relevant
facts.

Bad faith is not simpl udgment or negligence, but it imports a
dishonest purposefol some moral obliquity, and implies conscious
doing of wrong dlMmeans breach of known duty through some
motive of intere i1l will. See Inquiry Concerning Judge Coomer,

315 Ga. %GO (2023); Georgia Code of Prosecuting Attorneys’

(kk) Willful Misconduct 1%( osecutorial actions taken in bad faith.
J

Conduct:;z. g
Section 2.°0rganization and Structure

isciplinary Authority

isciplinary authority of the Commission extends to every

missioned district attorney and solicitor-general, as defined by Chapter
18 of Title 15 of the Official Code of Georgia Annotated.

Commentary
The Commission’s authority does not extend to municipal prosecutors,
prosecutors employed by the Georgia Department of Law, prosecutors

5
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employed by the Prosecuting Attorneys’ Council of Georgia, the director of
this Commission (and his or her deputies), contract juvenile, probate, and
magistrate court prosecutors, candidates for prosecutorial office, or any
officer not explicitly defined by statute as an elected or appointed district
attorney or solicitor-general.

Rule 2.2. The Prosecuting Attorneys Qualifications Commissio@

A.

. Jurisdiction. The Commission has jurisdiction

Purpose. The Prosecuting Attorneys Qualifications Commigé&t; shall
administer the discipline and incapacity system for prosecutilx orneys.

prosecuting
during service
incapacity during

attorneys regarding allegations that misconduct oc

as a prosecuting attorney and regarding allega’m@
service as a prosecuting attorney.

C. Appointment of Members. The Commission shall consist of an

D.

Investigative Panel and a Hearing Pan@ e Investigative Panel shall be
appointed in accordance with O.CYgA«/§ 15-18-32 (d)(3). The Hearing
panel shall be appointed in acco@ e with O.C.G.A. § 15-18-32 (d)(4).
The Prosecuting Attorneys’ néd of Georgia may recommend to the
respective appointing authoﬁ%ﬁ list of individuals for consideration to
serve as attorney memveﬁpof he Commission. See O.C.G.A. § 15-18-32

(d)(2). 9

Terms. The of Commission members initially appointed for
staggered terms inning July 1, 2023, shall be as set forth in OCGA §
15-18-32 (d%cessors to such members shall serve for a term of four
ning on July 1 following their appointment and shall be eligible
ointment to a second full term. A member appointed to an initial

ess than four years or to fill a vacancy may serve an additional
ull terms. See O.C.G.A. § 15-18-32 (d)(5).

go
E. Removal. Removal of a panel member shall be in accordance with

F.

0.C.G.A. § 15-18-32 ()(2).

Vacancies. A vacancy shall be created by operation of law as defined by
0.C.G.A. § 15-18-32 (d)(6) and shall be filled in accordance with said Code
Section.
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238
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259
260
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264
265
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Commentary

The composition of the Commission, including its membership, appointing
authorities, terms of office, and provisions for removal or vacancy of
members, is wholly determined by O.C.G.A. § 15-18-32. Each category of
Commission members should be represented on the Commission and its
panels in order to balance viewpoints. @

Rule 2.3. Organization and Authority of the Commission @
A. Panels and Meetings. The Commission is divided into Nestigative
Panel of five members and a Hearing Panel of three
Rule 2.2; O.C.G.A. § 15-18-32 (c¢). The Investigati nel shall meet

periodically as determined by the panel. Meeti the Investigative
Panel other than periodic meetings may be c@ the chairperson upon

the written request of three members of {that) panel. Meetings of the
Hearing Panel may be called by the presidi fficer upon the presiding
officer’s own motion and shall be called he presiding officer upon the
written request of the other two @s of the panel. Meetings may be
conducted in person, by conferemX/all, or electronically, except that
members of the Investigati Pﬁl must be present in person for a
meeting with a prosecuti\%kfrney pursuant to Rule 4.1.C (4) and
members of the Hear1 anel’ must be present in person for a hearing
pursuant to Rule ‘%rther, except in situations in which the
chairperson declareﬁq‘e ergency in his or her sole discretion, members
of the Investigatiye Pahel must be present in person or remotely using
video techn ‘og a a meeting in order to vote to authorize a full
investigatic% er Rule 4.1.B (3) or to vote on any action under the
of Rdle 4.1.C or 4.1.D.

provisi
B. Offic@he Investigative Panel shall annually elect one of its members
to e as chairperson and another to serve as vice-chairperson. The vice-
;?]_mrson shall perform the duties of the chairperson whenever the
g;ai person 1s absent or unable to act. The elected prosecutor member of

e Hearing Panel appointed by the Senate Committee on Assignments
shall serve as its presiding officer. See O.C.G.A. § 15-18-32 (d)(3)(B).

C. Quorum. A quorum of the Investigative Panel shall require at least three
members to be present. A quorum of the Hearing Panel shall require all
members to be present. A decision by a panel shall be by majority vote of
the members present except for minor procedural or administrative

7
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D.

E.

matters assigned to the Director, chairperson, or presiding officer, as
applicable, for a decision as provided by these Rules. See O.C.G.A. § 15-
18-32 ()(3).

Compensation. Members of the Commission shall serve without
compensation but shall receive the same daily expense allowance as
members of the General Assembly receive, as set forth in O.C.G.A. § 2

8, for each day such member is in physical attendance at a panel ég
or hearing, plus either reimbursement for actual transporta%?osts
while traveling by public transportation or the same milea ance
for use of a personal motor vehicle in connection with such ance as
members of the General Assembly receive. Notv@nding the
preceding sentence, no Commission member shall r such expense
allowance or travel reimbursement if he or she is &ed to receive an
expense allowance, travel reimbursement, or s for performance of
duties as a state employee. Expense allowanges antdtravel reimbursement

shall be paid from moneys appropriated erwise available to the
Commission. See O.C.G.A. § 15-18-32 (

Powers and Duties. @

(1) The Investigative Panel shax e the responsibilities as defined in

OCGA § 15-18-32 (c)( léuant to said statutory authority, the
Panel may:

(a) review the recommeRdations of the Director after preliminary

1 1gati %ither authorize a full investigation or dismiss

(c) over prosecution by the Director of formal charges, before
th, ng Panel and the appropriate reviewing court as
def1 in O.C.G.A. § 15-18-32 (m)
delegate to the Director, in addition to the responsibilities

signed to him or her in Rule 2.4, the responsibility to:
maintain the Commission’s records;

1nvestigatio
the compla%
(b) decid 2 to proceed as provided in Rule 4.1.D; and

Commission and make them available to the Commission,

Q E (11) maintain statistics concerning the operation of the

the Supreme Court, the General Assembly, and the public;
(111) prepare the Commission’s budget for its approval and
administer the funds;
(iv) notify the appropriate appointing authority of vacancies on
the Commission; prepare an annual report of the

Commission’s activities for presentation to the Commission,
8
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the Supreme Court, the General Assembly, and the public.

(2) The Hearing Panel shall have the responsibilities as defined in

0.C.G.A. § 15-18-32 (c)(3).
F. Recusal

(1) Each member of the commission shall be entitled to vote on any
matter coming before his or her respective panel unless othek@e
provided by rules adopted by the commission concerning, ¥ecusal.
The chairperson of the investigative panel and th &sming
officer of the hearing panel shall retain a vote on all m s except
those in which such chairperson or presiding offi has been
recused. No commission member present at i&' eeting shall

abstain from voting unless he or she is recus e 0.C.G.A.§ 15-

18-32 (f) (1).

(2) A member of the Investigative Parie @H recuse himself or
herself from any matter in which reégusal would be required of a
prosecutor under Georgia lawa. and the Georgia Rules of
Professional Conduct for lawy %ating the Commission as the
member’s client. A memb fz?he Hearing Panel shall recuse
himself or herself from ‘@ atter in which recusal would be

under Georgia law and the Georgia

matter invo e panel member and from any matter
involving a diStrict attorney or solicitor-general of a court in the
same ] circuit as the panel member.

4 A pa% t proceeding may file a motion to recuse a Commission

required of a judici 1C
Code of Judicial Con .
(3) A member of eitma el shall recuse himself or herself from any

me rom the matter within a reasonable time after the party

1scovers or should have discovered the grounds for recusal. The

otion and all evidence thereon shall be presented by

ccompanying affidavit(s) that shall clearly state the facts and

E reasons for the belief that bias or prejudice exists, being definite

Q and specific as to time, place, persons, and circumstances of the

status, conduct, or statements that demonstrate either bias in

favor of any adverse party, prejudice toward the moving party, or

that the member’s impartiality otherwise might be reasonably

questioned. Allegations consisting of bare conclusions and
opinions shall not be legally sufficient to support the motion.

(5) Whether raised by motion to recuse or otherwise, the Commission

9
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member whose impartiality i1s questioned shall determine
individually whether or not to recuse, although the member may
consult with other members of his or her panel.

(a)

(b)

(©)

Should a Commission member decline to recuse, the
prosecuting attorney shall have the right to request a
hearing on the matter before the Hearing Panel. For the
purpose of this hearing, the challenged member sh e
replaced as provided for in subsection (d) of this @ he
burden of proof shall be on the movant to &w by a
preponderance of the evidence that the mem Khould be
recused. Decisions on the motion shall be b ajority vote
of the hearing panel.

The prosecuting attorney may appe@ decision of the
hearing panel by submitting a p to the Superior
Court of Fulton County or the/su r court of the circuit
or county where such respomdent serves as a district

attorney or solicitor-genera
If a Commission membe ses himself or herself from a

matter, he or she sh ediately advise the Director of
that decision and sbﬁ t participate further in the matter.
erwha

The recused m 11 be replaced as a member for that

particular matt e or she serves on the Hearing Panel or

if he or sh ves on the Investigative Panel and recusal(s)

on the % 111 result in the Investigative Panel lacking a
u

quoru eing unable to reach a decision on the matter due
al division of the votes on the matter.

sfies the qualifications and requirements of the member

(d) % er shall be promptly replaced by an alternate who
r

(e)

_Y

Commentary

placed as outlined in O.C.G.A. § 15-18-32 (d). Said
alternate shall be chosen by the remaining Commission
members from a list of qualified nominees provided by the
Prosecuting Attorneys’ Council of Georgia.
In requesting the designation of an alternate, the Director
shall advise the Prosecuting Attorneys’ Council of Georgia
of the need for an alternate and the judicial circuit in which
the Prosecuting Attorney who is the subject of the matter
serves.

[1] A panel member’s decision to self-recuse shall not be questioned.

10
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2]

Although not constitutionally mandated, these Rules seek to fully
separate the investigative and adjudicative functions of the
Commission and its members. No matter how fair individual
members can be, the system cannot convey the appearance of fairness
when members have full access to investigative materials, formulate
their decisions to file charges in reliance on the investigative files, and
then make adjudicative decisions based on the evidence presen‘@in
formal proceedings. This process is in conflict with the fu ntal
division of investigative and adjudicative responsibiliti Ig%a’c 1s a
hallmark of our modern judicial and administrative%ciphnary
systems. The indicting grand jury does not hear a ermine the
evidence presented at trial. Such a process may &egarded as
fair by a defendant who is indicted and convi@y the same body.
Thus, the Commission is divided into se investigative and
hearing panels so that no member of th mssion 1s involved both
in deciding whether to file formal charges and in hearing the case on
those charges.

Commission members shall avoi tements and conduct that
create the appearance of impr iz) or bias in order to maintain the
integrity of Panel decisions tite Commission as a whole.

The independence of mission will be enhanced if the
Investigative Panel choosés its own leadership.

No qualified pers should be deterred from serving on the

Commission by xpé€nses incurred for service.
It 1s essential thatthe Commission have the authority to propose its
own rules cedure to achieve uniformity, continuity, and the

equitab peditious resolution of recurring issues, subject to
the requi ents of due process and approval by the Supreme Court.

Rule 2.4@ector

A@l ction. The Investigative Panel shall select a Director, who shall be

active status member of the State Bar of Georgia and shall not engage

11 the practice of law, other than to represent the Commission, and shall
not serve in a judicial capacity. See O.C.G.A. § 15-18-32 (c)(2)(C).

. Removal. The Director shall not be removed from office except by

majority vote of the Investigative Panel. In the event of a vacancy, the
Investigative Panel may delegate the Director’s powers and duties to
another of its staff or to one or more of its members until a new Director 1s

11
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selected.

C. Recusal. In the event the Director recuses from a specific matter, an
individual shall be selected by the Investigative Panel to serve as special
counsel to fill the role of Director for that specific matter. An individual
selected to serve as special counsel in the event of the Director’s recusal
shall be an active status member of the State Bar of Georgia and shall.not
simultaneously serve in a judicial capacity or as a prosecuting at, @y
but shall be allowed to engage in the practice of law O& of
representing the Commission. o

D. Powers and Duties. The Director shall have the duty an Mority to:

(1) Receive and screen complaints, refer complaints tlter agencies
when appropriate, conduct preliminary investi S, recommend
to the Investigative Panel and upon authc@on conduct full
investigations, notify complainants _ aptut> the status and
disposition of their complaints, maKe reeemmendations to the
Investigative Panel on the dispositi complaints, file formal
charges when directed to do spg™ by the Investigative Panel,
prosecute formal charges, fil nm of exceptions to the findings,
conclusions, recommendatior% anctions, or orders of dismissal
of the Hearing Panel, and briéfand argue matters on review by the
Supreme Court;

(2) Maintain records of theNeperations of the Commission, including
minutes of Investigatiyve Panel meetings and receipt of complaints,
screening, inv% on, and filing of formal charges in judicial
discipline and incapacity matters, subject to the requirements of
Rule 4.3;

(3) Compue statistics to aid in the administration of the system,
including Jbut not limited to a log of all complaints received,
1mfvestigative files, and statistical summaries of docket processing
a se dispositions;

( pare the Commission’s budget for submission to the
Investigative Panel and administer the funds;

) Employ, with the Investigative Panel’s approval, and supervise
other members of the Investigative Panel’s staff;

(6) Employ, with the Investigative Panel’s approval, and supervise
Investigators or experts as necessary to investigate and process
matters before the Investigative Panel, the Hearing Panel, and the
Supreme Court; and

(7) Perform other duties at the direction of the Investigative Panel

12
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insofar as they are consistent with the duties enumerated above.

Commentary

[1]

Except as provided in Rule 5.2(B), the Director and the
Investigative Panel’s other staff must not participate in the
Hearing Panel’s deliberations, draft decisions, orders, or other
documents, or otherwise serve as legal counsel to the Hea
Panel. To the extent the Hearing Panel requires legal or s

staff assistance not available from its members, it shoul act
for the necessary support personnel.

Investigations and prosecutions of prosecuting attor ould be
conducted by the Director under the authority of estigative
Panel. The Director should not use active law e ment officials
or staff to investigate complaints or present @ It is the intent
of the Rules Committee that the Director id>public commentary
on matters before the Commission ex¢ept maccordance with Rule
3.8 of the Georgia Rules of Profession nduct, as amended.
The investigative panel is respensible for the investigative,
prosecutorial, and administrat'@%ﬂmctions of the Commaission
irrespective of the hiring of a cutive Director. O.C.G.A. § 15-
18-32(c)(2)(A). Q

The Commission’s au horization to enter into binding contracts as

an agency of the StateNef Georgia is not presumed and was not
provided in the fenabling statute. Compare O.C.G.A. §§ 15-18-

40(c)(2), 42-2-@27-9.

Section 3 Gen@rowsmns
Rule 3.1. G% s for Discipline; Sanctions; Felony Indictment
iGti

or nvicétion

A.
Q (1
2)
(3)

nds for Discipline. The grounds for discipline of a prosecuting
torney are:

Willful misconduct in office. (see Georgia Code of Prosecuting
Attorneys’ Conduct Rule 5.2, O.C.G.A. § 15-18-32(h)(2));

With respect to district attorneys, willful and persistent failure to
carry out duties pursuant to O.C.G.A. § 15-18-6. (see Georgia
Code of Prosecuting Attorneys’ Conduct Rule 5.3, O.C.G.A. § 15-
18-32(h)(3));

With respect to solicitors-general, willful and persistent failure to

13
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carry out duties pursuant to O.C.G.A. § 15-18-66. (see Georgia
Code of Prosecuting Attorneys’ Conduct Rule 5.3, O.C.G.A. § 15-
18-32(h)(4));

(4) Conviction of a crime involving moral turpitude. (see Georgia

(5) Conduct prejudicial to the administration of justice which b@gs
n

(6) Knowingly authorizing or permitting an assis'?

Code of Prosecuting Attorneys’ Conduct Rule 5.4, O.C.G.A. § 15-
18-32(h)(5));

g

the office into disrepute. (see Georgia Code of P @1
Attorneys’ Conduct Rule 5.5, O.C.G.A. § 15-18-32(11)(%!

district

attorney or assistant solicitor-general to c any act
constituting grounds for removal under par s (1) through
(5) of this subsection. (see Georgia Code of uting Attorneys’

Conduct Rule 5.6, O.C.G.A. § 15-18-32(
Limitations for Discipline. The commniiss may not entertain a
complaint on the basis of a charging decisiony, plea offer, opposition to
or grant of a continuance, placement.of a case on a trial calendar, or
recommendation regarding bon ss the affidavits and any
documents attached to the CON' t show it 1s plausible that the
district attorney or solicitor- al made or knowingly authorized
the decision based on:

(1)  Undue bias or preju gainst the accused or in favor of persons

with interests rse to the accused,;
(2) An undiscl fhancial interest in the outcome of the

prosecution;

or

(3) Anundi ed conflict of interest;
4) Fac@ﬁs are completely unrelated to the duties of prosecution;

(5) stated policy, written or otherwise, which demonstrates that

S

the/ district attorney or solicitor-general categorically refuses to
rosecute any offense or offenses of which he or she is required by
law to prosecute. (See commentary on Georgia Code of
Prosecuting Attorneys’ Conduct Rule 6.2).
Sanctions. The following sanctions may be imposed upon a
respondent who has committed such misconduct:

(1) Private admonition by the Investigative Panel with the consent of

the prosecuting attorney, provided that a private admonition may
be used in subsequent proceedings as evidence of prior misconduct
solely upon the issue of the sanction to be imposed pursuant to

14
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2)
€)
(4)
©)

(6)
(7

Rule 4.1 D (1).

Deferred discipline agreement;

Public reprimand by order of the Hearing Panel,;

Censure by the Hearing Panel;

Imposition by the Hearing Panel of limitations on the
performance of prosecutorial duties;

Suspension by the Hearing Panel, with such conditions @d
restrictions as deemed appropriate; @
Removal or involuntary retirement from office by.tl&?earing
Panel, which shall include a disqualification % being
appointed or elected to the office of district attornes ofjany judicial
circuit or to the office of solicitor-general of any y of this state
for a period of ten years from the date@uch removal or
involuntary retirement. O

D. Criminal Charges.

(1

2)

Com

2]

K

Upon receipt of a copy of an indictment by a grand jury of this
state or by the United States, cﬁgmg a district attorney or a

solicitor-general with having itted a felony offense which
relates to a matter which @ding before the investigative or
hearing panel, the con;@s n shall, after notice to parties,
suspend its inves@ or hearing until such time as a

judgment in such cas all become final.

Upon receipt a copy of an indictment, information, or
accusation c g a district attorney or a solicitor-general with
having com d a misdemeanor offense which relates to a
matter 1s pending before the investigative or hearing panel,

nv tion or hearing until such time as a judgment in such
se sRall become final.

theﬁ;5 sion shall, after notice to parties, suspend its
1

ary
Removal and suspension are the most serious sanctions that can
be imposed by the prosecutorial discipline system. They can be
1mposed only by the Hearing Panel, and their use is appropriate
when the respondent's misconduct demonstrates that the
respondent i1s unfit to serve as a prosecuting attorney.

In many instances, however, prosecutorial misconduct is of a
lesser nature that does not require the prosecuting attorney's
removal or suspension, either to protect the public or to preserve

15
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[5]

the integrity of the criminal justice system. The facts may
indicate that the prosecuting attorney can continue to serve
effectively with certain conditions (e.g., participation in a
therapy, counseling, or recovery program). In these cases, the
Hearing Panel should impose appropriate conditions.
A private admonition is a non-public sanction imposed on a
prosecuting attorney by the Investigative Panel W1th
consent of the prosecuting attorney. A private ac}@t
cannot be imposed after the filing and service of for arges.
Only in cases of minor misconduct, when there 1N e or no
injury to the public, the legal system, or the pro , should a
private admonition be imposed.
A deferred discipline agreement is a co ential agreement
between the prosecuting attorney and th stigative Panel for
the prosecuting attorney to undergo t ment, participate in
education programs, or take otherjcoryvective action. It is only
available as a response to misconduct that can be addressed
through treatment, educatio %a rehabilitation program. A
deferred discipline agree n only be entered into prior to
the filing and service of charges.
Some misconduct is 1ner that it 1s appropriate not to impose
any discipline. It i%ntended that every transgression will
result in the 1 ition of discipline. Whenever the Investigative
Panel or t ing Panel determines there has been a
transgression;”1f should consider whether disciplinary action is
approp @ g and the degree of discipline to be imposed through a
rea aand reasoned application of the text of the Code,
tak%nto account such factors as the seriousness of the
ansgression, whether there is a pattern of improper activity,
and the effect of the improper activity on others or on the criminal

and Scope, Paragraph [6].

Wustice system. See Georgia Code of Judicial Conduct, Preamble

Ru;e 3.2. Form of Complaint

A. Any person who has personal knowledge that a district attorney or

B.

solicitor-general is subject to discipline pursuant to O.C.G.A. § 15-
18-32, may file a complaint with the investigative panel.
Such complaint shall be in such form as the investigative panel

16
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shall prescribe but shall include the following:
The name, address and such other information as the
Investigative panel shall require to permit the panel or the
commission staff to communicate with the person submitting the
complaint;
A detailed statement of the facts which support the allegation
that a district attorney or solicitor-general has committe@ts
which are grounds for discipline or involuntary retire r@
Disclosure of any interest the person making the ¢o n&nt may
have in the outcome of the complaint, including a rXiminal or
civil case which 1s subject to the jurisdictionelo e district
attorney or solicitor-general who is the subj he complaint
and any action brought by the person ma@ e complaint on
behalf of themselves or another pers ainst such district
attorney or solicitor-general. (C
An affidavit made under oath or affirmation that the facts stated
in the pleading are true to the best of his knowledge and
belief. Such affidavit shall b n to before any notary public,
magistrate, judge of any c e@r any other officer of the state or
county where the oath 1 de who 1s authorized by the laws
thereof to administ thy!

The person submitti complaint pursuant to this rule may

attach to the co int ‘documents which support the facts alleged

in the complai

A complaint b¥ought by the commission on its own motion shall

i comply with the provisions of this Rule.

arges of misconduct shall be established by the standard of
lear and convincing evidence. The burden of proof is on the
Director or the attorney representing the Investigative Panel.
Incapacity.

Grounds for transfer to and from incapacity status shall be
established by the standard of clear and convincing evidence. The
burden of proof in proceedings seeking transfer from incapacity
status 1s on the prosecuting attorney. See Rule 5.1.
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Commentary

Disciplinary cases are neither civil nor criminal in nature but are sui
generis. “Clear and convincing evidence” is a standard of proof higher than
the civil law standard of “preponderance of the evidence” and lower than the
criminal law standard of “beyond a reasonable doubt.” The standard of proof
required to sanction a respondent’s conduct is thus commensurate with
the importance of protecting the criminal justice system’s ability to fun

— more than required to prove a private wrong, but less than r to
prove a criminal offense. The same standard is applied %awyer
disciplinary proceedings. When incapacity is raised as a defen& e same
burden of proof applies. See Rule 5.1.D (1).

Rule 3.4. Civil Rules Generally Applicable &

Except as otherwise provided in these Rule ,@e rules of evidence
applicable to non-jury civil proceedings andWthe/rules of civil procedure
apply in judicial discipline and incapacity cases.

Commentary \é
Rules promulgated by the Investi Panel pursuant to its authority

under O.C.G.A. § 15-18-32(g) t pr edence over the civil rules of evidence
and procedure. See, e.g., Rule n service, and Rule 4.6 on discovery.

Rule 3.5. Right to CO&

The prosecuting ey shall be entitled to retain counsel and to have the
assistance of s% sel at every stage of these proceedings.
Comme

ry
The presecuting attorney may notify the Georgia Department of

Admmigtrative Services if they are seeking financial assistance regarding
/@ epresentation on any matter before the Commission. See O.C.G.A. §
5-70

Rule 3.6. Ex Parte Contacts by the Hearing Panel

Members and staff of the Hearing Panel shall not engage in any ex parte
communications regarding a disciplinary or incapacity matter, including
with the Director and members and other staff of the Investigative Panel.
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Rule 3.7. Confidentiality &
A. Before Formal Charges.

Commentary

[1] What constitutes improper ex parte communication is determined
by Rule 2.9 of the Georgia Code of Judicial Conduct.

[2] Because of their investigative and prosecutorial roles, the Director
and members and other staff of the Investigative Panel are
prohibited from ex parte communications only with regar@o
communications about specific disciplinary matters with m@ S

and staff of the Hearing Panel. &
.é

All information regarding a disciplinary or ina@cy matter of a

prosecuting attorney shall be kept confidenti b@e nvestigative Panel
and Commission staff before formal charges ‘re filed and served; provided,
however, that if prior to filing formal charges prosecuting attorney and
the Investigative Panel agree to a satisfaﬁy disposition of a disciplinary
matter other than by a privat ition or deferred discipline

agreement, a report of such dils& n shall be publicly filed in the

Supreme Court. See O.C.G.A -18-32 (3)(1).
B. After Filing and Service al Charges.

(1) With respect to andncapacity matter of a prosecuting attorney, all
pleadings, information, hearings, and proceedings shall remain
confidential; a

(2) With respegt to a disciplinary matter of a district attorney or
solicito ,’@ 1, all pleadings and information shall be subject to
disclo%t the public, and all hearings and proceedings shall be
open and’/available to the public, except to the extent that such

@ngs and information or hearings and proceedings could be
p rly sealed or closed under Chapter 14 or Article 4 of Chapter
Yﬁof Title 50 or by a court as provided by law. See OCGA § 15-18-

32 ()(2).

C. ministrative and Other Matters.

With respect to administrative and other matters, all records and
information shall be subject to disclosure to the public and all meetings,
or portions thereof, shall be open and available to the public, except to the
extent such records, information, and meetings would:
(1) disclose disciplinary matters of a prosecuting attorney protected in
0.C.G.A. § 15-18-32 ()(1) ;
19
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(2) disclose incapacity matters of a prosecuting attorney protected in
0.C.G.A. § 15-18-32 (3)(1) or (§)(2)(A);

(3) be considered a matter subject to executive session, if the
Commission were considered to be an agency under Chapter 14 of
Title 50 of the Georgia Code; or

(4) not be required under O.C.G.A. § 50-18-72, if the Commission
were considered to be an agency. See O.C.G.A. § 15-18-32 %@

D. Work Product and Deliberations.

The work product of the Commission and its staff and the dqh ons of
the Commission shall remain confidential. However ecutmg
attorneys under investigation by the Commission shall rlght to
work product and deliberations regarding his or her pon written
request. See O.C.G.A. § 15-18-32 (§)(4). &

. Exceptions.

Notwithstanding the other provisions of thig/Rul formation regarding
a disciplinary or incapacity matter of a pkosecuting attorney may be
disclosed to the general public or to specific persons or agencies when:
(1) the privilege of confidentiad has been waived by the
prosecuting attorney Who\g e subject of the Commission’s

investigation; or Q
(2) the commission’s r provide for disclosure;
(a) In the interest stice and to protect the public;
(b) If an emerg&ncy Situation exists; or
(¢ If the sefuting attorney is under consideration for
anothe%ate or federal position. See O.C.G.A. § 15-18-32

Commentag% E

[1] \In the initial stages of the disciplinary case, confidentiality is
ecessary to protect a prosecuting attorney's reputation from

recriminations while a claim 1s being investigated.

Disclosing the existence of complaints that were considered and
dismissed i1s unfair to the prosecuting attorney and undermines
the work of the Commission. It is unfair to allow any adverse
inferences to be drawn from the mere existence of a complaint
when it was not substantial enough to state a possible ground for
discipline. The Commission will have greater credibility if it does

Q unfounded charges and to protect witnesses from possible
2]

20



774
775
776
777
778
779
780
781
782
783
784
785
786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807
808
809
810
811
812

not release information about dismissed complaints under any
circumstances. If the prosecuting attorney wishes to have such
information disclosed, he or she may release the information.

Once the formal charges have been filed and served upon the
prosecuting attorney, the policy emphasis shifts from
confidentiality to the public’s right to know. The integrity of the
criminal justice system is better protected by an open 1c
hearing than by a closed hearing. It is no longer e to
protect the identity of the witnesses because their,1dentipy must
be disclosed through the discovery to which the %nden‘c 18
entitled, including the work product and delibgrations of the

Commission.

[3] Disclosures that the Investigative Panel @' Hearing Panel
may determine to be necessary under (E) (2) (a) or (b)
include disclosures to law enforcem or1t1es and potential
victims of substantial evidence that,a prosecuting attorney has
committed, 1s committing, or is.ntending to commit a serious
crime, and similar dlsclo to attorney disciplinary
authorities regarding serlx lations of the Georgia Rules of
Professional Conduct by cuting attorneys. The timing and
extent of such disclo at the discretion of the Investigative
Panel or the Hearn&ﬂ{el, depending on the procedural status

of the case.
[4] When the ed/’misconduct or incapacity of a prosecuting
attorney wh the subject of a complaint has been publicized

and thegpublic would expect the Commission to be investigating
suchA.co ct, the Investigative Panel may authorize the
cha%on or the Director to publicly confirm the existence,

itholit more, of such an investigation pursuant to Rule 3.7 E
(2) Aa).

[ e Commission’s administrative records and meetings that do

matters should be available and open to the public like the
records and meetings of other governmental agencies in this
state.

Q not disclose specific, confidential disciplinary and incapacity

Rule 3.8. Immunity from Civil Suits

Information submitted to the Commaission or its staff, and testimony given
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in any proceeding before the Commission or one of its panels, shall be
absolutely privileged, and no civil action predicated upon such information

or testimony shall be instituted against any complainant, witness, or his or
her counsel. See OCGA § 15-18-32 (1).

Commentary

[1]

2]

[3]

[4]

S

This Rule does not cover immunity from criminal p s@tlon.
Immunity from criminal prosecution for witnessgs %udicial
disciplinary proceedings is covered by Rule 4.1.E. It i& cial that
persons with information about misconduct fe e to bring
matters to the Commission. Complainants an esses will not
come forward without some protection.

Complainants, witnesses, and their co should be granted
absolute immunity, as qualified immuyni L3§es not protect against
the threat of a civil lawsuit because it does not apply to acts done
with malice. The prosecuting atto ey may file suit alleging malice
and force the complainant or s to undergo the expense of
defending the suit. Qualified% nity therefore does not serve to
encourage cooperation Witl@ 1sciplinary process.

Immunity from civil n attaches only to communications made
to the Commission %staff and to testimony given in the

proceeding. If th%np ainant or witness publicly discloses the

information, 1 does not apply to the public disclosure. The
complainant, ess, or attorney remains liable in a civil action if
he or s licly makes a false allegation about a prosecuting

attor .

Comi%)n members and staff must be free from harassment.
ey haVe immunities from civil suits pursuant to the Georgia Tort
s Act, OCGA § 50-21-20 et seq., the official immunity
vision of Article I, Section II, Paragraph IX of the Georgia
onstitution of 1983, and the common law of quasi-judicial
immunity. These immunities assure the independence of the

Commission and eliminate a major deterrent to service on it.

Rule 3.9. Service

A.Notice of Complaint.
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Service of notice that a complaint has been received shall be made by regular
mail and email to the prosecuting attorney’s address of record on file with
the State Bar of Georgia, or at such other address provided in writing to the
Director.

B.Formal Charges.

Service of formal charges in any disciplinary or incapacity proceeding shall
be made by personal service upon the prosecuting attorney or prose g
attorney’s counsel by any person authorized by the Director, by re s@e or
certified mail, or by statutory overnight delivery. Delivery of all %papers
or notices shall be made in accordance with the Civil Practice& nd Rule
4-203.1 of the State Bar of Georgia.

Rule 3.10. Oaths &

A.Oaths.

Oaths and affirmations may be administ y any member of the
Commission or the Director in matters under full investigation or any other
person authorized by law. The form of t shall be as in civil cases.
B.[Reserved.]
Commentary
We note that these rules agejlbased upon the rules of the Judicial
Qualifications Commission, which has subpoena power based on its
constitutional authority. eorgia Constitution provides that the
general assembly sha yMaw, provide for the discipline, removal, or
involuntary retirement of/a prosecuting attorney. Thus, the Commission’s
power derives sg @ rom O.C.G.A. § 15-18-32, which does not contain
language au ‘ the Commission or its panels to compel the

attendance of ess or the production of evidence. Such power cannot be
implied. /When we consider the meaning of a statute, ‘we must presume
that the Genéral Assembly meant what it said and said what it meant.”
Deal eman, 294 Ga. 170, 172 (1) (a) (751 S.E. 2d 337) (2013). “When

its plain meaning and will be applied accordingly.” Opensided MRI

?}t e contains clear and unambiguous language, such language will be
g1
of Atlanta, LLC v. Chandler, 287 Ga. 406, 407 (696 S.E. 2d 640) (2010).

Rule 3.11. Notification to Complainant

The Director shall provide written acknowledgment of every complaint, if
the complainant is known, and notify the complainant in writing of the final
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disposition of a proceeding under these Rules. Notification in writing shall
be mailed within 10 days of the final disposition of the proceeding.

Commentary

It is advisable for the Director to keep the complainant informed of the
status of the case throughout the proceedings. Providing notic@o
complainants of the final disposition in all cases 1s vital to maj @ung
public confidence in the prosecutorial disciplinary systgm& en a
complaint has been dismissed, the notification to the compla& should
include a brief summary of the facts and reasoning upon whach%$he decision

to dismiss was made. When final disposition is by pri dmonition or
deferred discipline agreement, the complainant sh e notified that
action was taken on the matter without specifya e nature of the
disposition.

SECTION 4. Disciplinary Proceedings

Rule 4.1. Screening and InvestigN@

A. Screening.

The Director shall evaluate information coming to the Director’s
attention by complaint ©r\from other sources that alleges prosecutorial
misconduct or inc ity When a Commission member receives
information relating the alleged misconduct or incapacity of a
prosecuting at , the member shall provide such information to the
Director. Se 15-18-32 (g). If the information would not constitute
misconduct %apaci‘cy if true, the Director shall dismiss the complaint,
subject #0 reconsideration by the Investigative Panel. If the information

raises ‘allegations that would constitute prosecutorial misconduct or
inc@'y if true, the Director shall conduct a preliminary investigation.
(

eliminary Investigation.

Ql The Director may conduct interviews and examine evidence to
determine whether grounds exist to believe the allegations of
complaints, pursuant to Rule 4.1.

(2) When the Director believes there is evidence supporting the
allegations against a prosecuting attorney, he or she shall
recommend to the Investigative Panel that the panel authorize a
full investigation. In all other cases, the Director shall recommend
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3)

(1)

(2)

3)

S

(1

that the matter be dismissed.

The

Investigative Panel shall review the Director’s

recommendations and either dismiss the complaint or authorize
a full investigation. Said investigation shall only commence upon
a majority vote of the Investigative Panel. See O.C.G.A. § 15-18-

32 (g).
C. Full Investigation.

Within 10 days after the Investigative Panel authori @ ull
investigation, the Director shall give the following.n@ 0

the

prosecuting attorney:

(a)

(b)
(©)

(d)

The Director may r

A specific statement of the alleged @ions being

Iinvestigated, with the provision that th stigation can
be expanded if appropriate;

The prosecuting attorney’s duty pond if requested
pursuant to Rule 4.1.C (3);

The prosecuting attorney’s opportfunity to meet with the
Director or the Investigati%Panel pursuant to Rule 4.1.C

(4); and
The name of the C(N@nant unless the Investigative
t

here 1s substantial cause to

st that the prosecuting attorney file a

Panel determines 'ﬁ
withhold that %{ tion.

written respon 1ithin 30 days after service of the notice under

Rule 4.1.C (
Before the I tigative Panel determines its disposition of the
complaz nder Rule 4.1.D, the prosecuting attorney, the

pro

ing attorney with the Director or the Investigative Panel.

Dir%, the Investigative Panel may request a meeting by the

e appearance may be on the record, with advance notice, at the

re

est of the prosecuting attorney, the Director, or the

nvestigative Panel. The prosecuting attorney may appear with
or without counsel, who may present additional information by
proffer.
Members of the Investigative Panel shall be present in person to
participate in a panel meeting with a prosecuting attorney. See
Rule 2.3.A.
D. Disposition After Initiation of Full Investigation.
The Investigative Panel may consider any of the following
dispositions:
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=0

dismissal;

private admonition or deferred discipline agreement;

the filing of formal charges;

the filing of a petition for transfer to incapacity inactive
status;

referral to an appropriate agency;

other sanctions as provided by Rule 3.1.C; or

resolution of the matter by the prosecuting t@ley’s
agreement to resign or retire, with or, wﬁmt the
prosecuting attorney’s agreement not to seek 1d office
as an elected or appointed district atto r solicitor-

general in the future.
(2) If the Investigative Panel finds a Violatim@‘uant to Rule 3.1
wa

for which the imposition of discipline i@

rranted, it may

dismiss.
(3) If the Investigative Panel finds th@at there is probable cause to
believe the prosecuting attorney committed misconduct:

a.

C
QY*

the Investigative Pane@ propose to the prosecuting
attorney a private nition, a deferred discipline

agreement, or an a ent by the prosecuting attorney to

resign or retire; and% the prosecuting attorney consents, it

shall admoni%’ prosecuting attorney or implement the

deferred ipline agreement or the agreement to resign or

retire;

if the p cuting attorney does not consent to the private
ition, or the deferred discipline or an agreement by

estigative Panel may instruct the Director either to file
mal charges or dismiss the complaint; or
the Investigative Panel may decline to propose to the
prosecuting attorney a private admonition, a deferred
discipline agreement, or an agreement by the prosecuting
attorney to resign or retire, and instruct the Director to file
formal charges.

:I;h rosecuting attorney to resign or retire, the
r

E. Immunity from Criminal Prosecution.
Whenever a witness, other than the respondent, invokes his or her
privilege against self-incrimination as a basis for refusing to answer a
question or to produce other evidence that may be relevant to a
discipline or incapacity proceeding, the Director, after authorization by
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the Investigative Panel, may request the Prosecuting Attorneys’
Council of Georgia appoint a district attorney pro tempore to consider
application to the appropriate Superior Court for immunity from criminal
prosecution. See O.C.G.A. § 24-5-507.

Commentary

[1]

The phrase “Substantial Cause” in subsection (c)(1)(D) shall @m
when the Panel determines that disclosure of the co l@ant’s
1dentity may jeopardize public safety or the personal &% of the

complainant. }

The Director is authorized to screen co s because
complaints that fail to state grounds for disci ay represent
a large portion of those received by the Co '
The Director shall notify a prosecuta attorney of every
complaint made against the prosec torney. The Director
must notify the prosecuting attormey /before the Investigative
Panel considers a disposition,.in order to ensure that the
Investigative Panel can congsi all the facts, including the
prosecuting attorney’s sta , before determining whether to
harges, or offer the respondent a

dismiss the case, file forﬁ
deferred discipline % nt, private admonition, or agreement

to resign or retire.
During a pr%na y 1nvestigation, the Director or the

Investigativ nel and any staff or investigators assisting the
Directorort vestigative Panel should be cognizant in seeking
eviden d conducting interviews of the objective of

maipbal the confidentiality of the proceeding, particularly
bef ¢ Investigative Panel has authorized a full investigation.

Id inform the prosecuting attorney of the nature of the

[5] C;En giving notice, the Director or the Investigative Panel
sh

S

egations, the Code provisions alleged to have been violated, the
opportunity of the prosecuting attorney to respond if requested,
or meet with the Director or the Investigative Panel, and the
possibility of resolving the complaint by agreement. The Director
or the Investigative Panel should advise the prosecuting attorney
that since the investigation is ongoing, facts may be discovered
that will change the violations charged.
If the Director or the Investigative Panel requests a written
response from the prosecuting attorney, the Director or the
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[8]

S

Investigative Panel should state when the prosecuting attorney
1s to respond and advise the prosecuting attorney where he or she
may find a copy of these Commission Rules. If either the
prosecuting attorney, the Director, or the Investigative Panel
requests an opportunity for the prosecuting attorney to meet with
the Director or the Investigative Panel, the prosecuting attorney
may have counsel present at the meeting.

In reviewing a complaint after investigation, the In s@a ve
Panel should consider the Director’s recommenda’qo \% ere 1S
one, including any memoranda on the law, toget 1th the
investigative file. The investigative file sho i clude the
statements of the complainant, the witness any, and the
respondent, as well as relevant documen other evidence.
Additional factors that shall be cons1d y the Director and
Investigative Panel include s caseload, financial
limitations of the prosecuting attormey’s office, the unique

concerns and demands within t% Respondent’s jurisdiction, and

resource limitations imposed ternal agencies critical to the

prosecution function. x

If the Investigative Pane@ es to Impose a private admonition,
t

the panel should 1 the private admonition upon the
prosecuting attorney®® execution of a waiver of the right to a

hearing. Such iver should bar the prosecuting attorney from
objecting to e at a subsequent proceeding against the
prosecuting rney of the findings that are the basis for the
admonj The private admonition should be in writing.

the nt of the prosecuting attorney. The agreement sets forth
nditions 1mposed by the Investigative Panel with which the
rosecuting attorney must comply in order to avoid the
einstatement of disciplinary proceedings. The agreement must
be in writing. A deferred discipline agreement does not constitute
a finding that misconduct was committed. It is appropriate only
when the alleged misconduct is minor, that is, it does not reflect
on the prosecuting attorney’s fitness for office, and when the
underlying cause of the misconduct can be addressed through a
treatment or rehabilitation program. Upon successful completion
of the program, the complaint will be dismissed. If the prosecuting
attorney fails to complete the program, the Investigative Panel

A d% discipline agreement may be entered into only with
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may proceed to determine whether to dismiss the complaint,
1mpose a private admonition with the consent of the prosecuting
attorney, or instruct the Director to file formal charges, file formal
charges on their own behalf, or a petition for transfer to incapacity
Inactive status.

[10] The ultimate sanction for prosecutorial misconduct or incapacity
1s the removal or involuntary retirement of the prosecuting
attorney, which includes a prohibition on the p chting
attorney serving as an elected district attorney Kg 1citor-
general for a period of ten years. A prosecuting dttorney may
always voluntarily resign or retire, and doing ecludes the

Commission from proceeding.

[11] Such an agreement to resign or retire mu@h writing; in the
agreement, the prosecuting attorney m it to all or certain
of the allegations against him @or agree that such
allegations could be properly prowed in a hearing, or neither
confirm nor deny the allegatiens, but the agreement must
indicate that the prosecuting %ney 1s resigning or retiring in
light of an investigation b @mmlssion. Pursuant to O.C.G.A.
§ 15-18-32(3)(1), the Dirg@ r the Investigative Panel must file
a report of such an eement reached in a disciplinary matter
publicly in the Supr ourt, so that the public is notified that
the prosecutingfattorney resigned or retired due to a Commission
investigatio %o avoild such speculation about prosecuting
attorneys whoresign or retire under other circumstances. A copy
of suc rt shall also be provided to the Hearing Panel for

informa al purposes. The Director or the Investigative Panel

sha%o file a report of such an agreement reached in an

incapdcity matter confidentially with the Hearing Panel and the
Supreme Court for informational purposes.

[ n agreement to resign or retire is a contract between the

prosecuting attorney and the Investigative Panel, is not reviewed

Q or approved by the Hearing Panel and is not a court order. If the

prosecuting attorney violates the agreement, the Investigative
Panel may seek to enforce the agreement as a contract with the
prosecuting attorney, or it may seek to rescind the agreement and
direct the Director to file formal charges.

[13] A stay of the proceedings is required when there is an ongoing
civil or criminal action against the prosecuting attorney, so as not
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to interfere with the expeditious litigation of the court action.

Rule 4.2. Use of Allegations from Dismissed Cases

If a complaint has been dismissed due to insufficient evidence, the
allegations made in that complaint shall not be used for any purpose in any

other disciplinary proceeding against the prosecuting attorney. If, how@r,
additional information becomes known to the Director or the Investi
Panel regarding a complaint that has been dismissed due to i ient

e

evidence before the filing of formal charges, the allegatz(ﬁ ay be
reconsidered with the permission of the Investigative Pa@

Commentary

[1]

2]

A prosecuting attorney should not be s orever to possible
disciplinary action based on a r@in‘c that has been
investigated and dismissed due te@ ingufficient evidence. It is
unfair to use these inadequately supported complaints to

establish a pattern or practie€of misconduct. If, however,
additional evidence 1s di8eo d that adds substance to the
allegations of a complaintpreviously dismissed due to insufficient

original complaint. etermining whether to consider such
allegations, thefmvestigative Panel may wish to consider factors
such as lengtimof tuhe elapsed, the alleged harm caused, possible
disruption t e criminal justice system, the extent of the

origin%shgaﬁon, the good faith of the complainant, and

evidence, it 1s appf%i; to reconsider the allegations of the

othe riate factors.
Th%l es only apply to actively serving prosecuting attorneys.

prosecuting attorneys. The conduct of a prosecuting attorney
ile in office is always relevant to the question of fitness for

@y 0 not adopt any statute of limitations as to incumbent

and the initiation of a complaint based on the conduct is relevant

Q E Yoffice. The time between the commission of alleged misconduct

to whether and to what extent discipline should be imposed but is
not relevant to limit the Commission’s power to investigate.

Rule 4.3. Formal Charges

The formal charges shall give fair and adequate notice of the nature of the
alleged misconduct or incapacity. The Director or the Investigative Panel
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shall file the formal charges and proof of service with the Hearing Panel.
The Director or the Investigative Panel shall cause a copy of the formal

charges to be served upon the respondent or respondent’s counsel pursuant
to Rule 3.9.

Commentary

[1] The formal charges should be drawn with clarity and ig@mty.

The Respondent should be able to ascertain the allegatg nd the
provisions of the Georgia Code of Prosecuting AttorN Conduct
alleged to have been violated or the alleged incapasty. In many
tical to the

vestigation of a

instances, the formal charges will not b
allegations of the original complaint. Ofte
complaint will lead to the elimination of allegations and the
clarification of others. New, related ns may come to light,
some of which may be much mo#e serious than those in the
complaint. Sometimes the Investigative Panel will choose not to
pursue certain allegations. %{ rosecuting attorney shall be
advised of any changes to\v mal charges brought before the

Hearing Panel. 0

[2] The Hearing Panel&‘a’ct as its own clerk.
Rule 4.4. Answer q(»

A.

B.

<

Time.
The regpon shall file a written answer with the Hearing Panel
and se%copy on the Director or the Investigative Panel within 30
d after service of the formal charges, unless the time is extended
byathe Hearing Panel.
ver of Privilege.

he raising of a mental or physical condition as a defense constitutes
a waiver of medical privilege pursuant to Rule 5.1 D(2).
Effect of Denial.
The answer should contain denials of those factual allegations known
or believed to be untrue. The answer should also specify those factual
allegations as to which the respondent lacks knowledge or
information sufficient to form a belief; this has the effect of a denial.
All other factual allegations in the formal charges are deemed
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admitted. The answer may also contain affirmative and other
defenses and may assert that the conduct alleged in the formal
charges is not misconduct.

D. Failure to Answer. Failure to answer the formal charges, or any
amendments thereto, shall create a rebuttable presumption of
admission of the factual allegations contained therein. @

Rule 4.5. Failure to Appear @

If the Respondent should fail to appear when specifically so o. ré&d by the
Hearing Panel, such failure shall create a rebuttable ppegumption that
Respondent has admitted the factual allegations in t mal charges.
Absent good cause, the Hearing Panel shall n tinue or delay

proceedings because of the respondent’s failure :to@ ar.

Rule 4.6. Discovery

A.

Witnesses. %

Within 30 days of the f11 an answer, the Director or the
Investigative Panel e¥espondent shall exchange the names
and addresses of ons known to have knowledge of the
relevant facts aring Panel shall set a date for the

intend to cal hearing. The Director and the respondent may
take de only of witnesses to be called at the hearing and
other %ses who are unavailable to testify as defined in

0. 4-8-804. Depositions of other persons may be taken

exchange of t; es and addresses of all witnesses the parties
10

anel and only for good cause shown.

é}}r ith permission of the presiding officer of the Hearing
P

?’Other Evidence.
Q The Director or the Investigative Panel and the respondent shall

exchange all evidence relevant to the formal charges, including
but not limited to documents to be presented at the hearing, and
witness statements and summaries of interviews with witnesses
who will be called at the hearing.

Exculpatory Evidence.

The Director or the Investigative Panel shall provide the
32
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Commenta

[1]
[

S

[3]

respondent with exculpatory evidence relevant to the formal
charges.

Duty of Supplementation.

Both parties have a continuing duty to supplement information
required to be exchanged under this Rule.

Completion of Discovery. 6
All discovery shall be completed within 90 days of the of the
answer, unless extended for good cause by the presiding’officer of
the Hearing Panel, but not later than 10 d rior to any
scheduled hearing.

Failure to Disclose. &
The Hearing Panel may preclude/e1 }Qparty from calling a
witness at the hearing if the part ag not timely provided the

opposing party with the witness’s name and address or any
statements taken from the wi ) and there 1s a showing of bad

faith in failure to comply. \

Resolution of Dis s.

Disputes concernin 1scovery shall be determined by the
presiding offic f the Hearing Panel, who may in his or her
discretion re efl%ispute to the full Hearing Panel for decision.
The decisionS*of the Hearing Panel may not be appealed before

the en}@tbe final order.
1 ;

itn&sses to be called at the hearing” include witnesses whose

testimony will be presented by deposition.

1beral exchanges of information should be encouraged, because
they facilitate the trial of the charges. However, the presiding
officer of the Hearing Panel should monitor closely the extent of
discovery permitted and the time for obtaining such discovery in
order to prevent counsel from using discovery as a means of delay.
Under this Rule, the number of persons who may be deposed is
limited to avoid building delay into the process and to protect
persons who will not testify at trial.
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[4] In determining whether to preclude a party from calling a witness
at the hearing for failure to disclose required information, the
Hearing Panel may take into consideration the prejudice to the
party calling the witness if the witness is not called and the extent
to which the opposing party will be prejudiced by the lack of
advance disclosure. It is the intent of this rule that discovery be
completed no later than 10 days prior to any hearing, hov@r,
exceptions to this rule discovered in good faith shall be alfdyed if
valid under current case law. o %

A\»{

Rule 4.7 Discipline by Consent &

A. Contents.

At any time after the filing of formal c and before final
disposition, the respondent may agree with thesDirector in writing that
a stated sanction should be imposed in ®xchange for the prosecuting
attorney’s admission of some or all.of the formal charges or the
prosecuting attorney’s admission t 1dence exists with which the
Director could properly prove s% all of the formal charges. If the
prosecuting attorney admits j@ some of the counts in the formal
charges, or admits that e nce’ exists with which the Director could
prove only some of the fo charges, the Director shall provide an
explanation in the ten ‘agreement as to why the Director is not
proceeding on the ntg for which there is no admission. The written
agreement shall %de a signed affidavit from respondent stating
that:

1. The responé@ent consents to the sanction;
2. The co 1s freely and voluntarily rendered,;
3. ’I@is presently pending a proceeding involving allegations of

1sconduct; and
acts set forth in the affidavit are true, or the respondent deems

affidavit.
ubmission to Hearing Panel.
The agreement and affidavit shall be submitted to the Hearing Panel,
which shall either:
1. reject the agreement; or
2. approve the agreement and file the agreement with the Supreme
Court.

g 1t 1n their best interest not to challenge the assertions set forth in the
S

34



1318
1319
1320
1321
1322
1323
1324
1325
1326
1327
1328
1329
1330
1331
1332
1333
1334
1335
1336
1337
1338
1339
1340
1341
1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356

C. Rejection of Sanction.

If the recommended sanction is rejected by the Hearing Panel, the
admission shall be withdrawn and cannot be used against the
respondent in any proceedings.

. Confidentiality.

The agreement and affidavit shall remain confidential until filed with
the Supreme Court.

. Order of Discipline. @
The final order of discipline shall be based upon the formal & es and
the conditional admission. \

. Notice.
If the Hearing Panel’s final order of discipli ers a public
reprimand, the Director shall issue and file wi e Clerk of the

Supreme Court an order setting the date, ta and place for the
1mposition of the public reprimand and lﬁve such order on the
respondent and respondent’s counsel at lgast/10 days prior to the date
set. Such notice shall also be given in the event of any rescheduling of
a public reprimand. %

Commentary Q\

[1] Either the respondentfor thte Director or the Investigative Panel
may 1nitiate negotidfions on discipline by consent, but both
t

parties must a o the stipulated discipline.

[2] When justifi scipline by consent 1s beneficial to all
participants.*It] enables the respondent to avoid the personal
anxietyaned expense of further proceedings, and it relieves the

an nsive necessity for such proceedings.
[3] theevent the proposed stipulated discipline is disapproved by
the/ Hearing Panel or the matter is returned for formal
roceedings for any reason, the respondent’s admissions cannot
S ! b
41 1

pub l;!: a ” e judicial discipline system of the time-consuming

e used against the respondent.
f rejecting a proposed discipline by consent, the Hearing Panel

Q, [
should consider providing a written explanation for its decision.

An explanation of the rejection may provide valuable guidance
both moving forward with the matter underlying the rejected
discipline by consent and in crafting future discipline by consent
agreements.
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Rule 4.8. Hearing

A. Scheduling.

Upon receipt of the respondent’s answer or upon expiration of the time
to answer, the presiding officer of the Hearing Panel shall confer with
the Director and respondent about scheduling discovery, motions, and
a public hearing. The presiding officer shall issue and file a schedling
order setting the date, time, and place of the hearing and s @rve
such order on the Director, the respondent or responden%unsel,
and other members of the Hearing Panel at least 20 da SV r to the
date set. The presiding officer may also conduct status re-hearing
conferences and, in consultation with the othe bers of the
Hearing Panel, may issue pre-hearing orde other orders
necessary for the just and efficient conduct of aring.

B. Withdrawal or Dismissal of For Charges by the
Director Prior to Hearing.
(1) Withdrawal of Formal %hﬁes. At any point prior to

beginning the public hearin Director, with authorization

from the Investigative Pan y file a notice withdrawing the
formal charges from t earing Panel based upon newly
discovered informati r évidence.

(2) Dismissal of Formal Charges Without Prejudice. At any
point prior to Beginning the public hearing, the Director, with
authorizatio the Investigative Panel and with the

approval Ef the /Hearing Panel, may file a notice dismissing the

forma es without prejudice for reasons of judicial economy
or offer d cause shown. A dismissal under this section shall
be %out prejudice, and the Director may reinstate a
disciplinary matter by re-filing formal charges within six months

f /dismissal should the circumstances that warranted the

dismissed as described above, any filings before the Hearing
Panel prior to the withdrawal or dismissal of the formal charges
shall remain subject to disclosure to the public. Any proceedings
before the Investigative Panel after a withdrawal or dismissal of
formal charges shall remain confidential, until or unless formal
charges are again filed on the same matter, in which case Rule
3.7.B(2) will again apply.

1smissal of formal charges change.
Q ) Confidentiality. After formal charges have been withdrawn or
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(1)
@

(3)
(4)

()

(6)

S

Conduct of Hearing.

The hearing shall be conducted by the Hearing Panel, the
members of which shall be present in person. See Rule 2.3.A.
The Director shall present evidence on the formal charges. All
testimony shall be under oath.

The Director may call the respondent as a witness. @
Both parties shall be permitted to present evidence ar@ uce
and cross- examine witnesses. o &

The hearing shall be recorded verbatim at the e e of the
Commission. Whenever a transcript is reguested by the

respondent, the Director, or the Hearing Pane nscript of the
hearing shall be produced promptly at/theY expense of the

requesting party.

The Hearing Panel may request @Qhe Director and the
respondent proposed findings, conclusions, and recommendations
for sanctions or dismissal.

Dismissal or Imposition of tion.

The Hearing Panel shall &t dismiss the case or impose a
sanction. The Hearing Pﬁ all decide a matter only upon the

concurrence of at le wowhembers of the panel. Panel members
shall have the optii%-{ssuing a dissenting opinion that shall
become part of record.
Submissio thé€ Report and Record.
Within 30 ‘g after the hearing or after the filing of the
transcuptiif one was requested, the Hearing Panel shall file with
the Sup e Court the record of the proceeding and a report
set%mrth a written summary, findings of fact, conclusions of
w, dny minority opinions, and the order of dismissal or
sapction. The Hearing Panel shall at the same time serve the
eport and a copy of the proposed record upon the respondent,
respondent’s counsel, and the Director. If the respondent or the
Director has objections to the proposed record, he or she may
have the record settled by the Hearing Panel’s presiding officer.
Notice of Exceptions.
Within 20 days of receipt of the Hearing Panel's report, the
respondent and the Director may file with the Supreme Court
notice of exceptions to the findings, conclusions, sanction, or
order of dismissal of the Hearing Panel. The failure to file notice
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of exceptions constitutes acceptance of the findings of fact,
conclusions of law, and order of dismissal or sanction.

Commentary

[1]

Under these Rules, the Investigative Panel determines whether
the Director has sufficient grounds to conduct a full investigation.
After investigation, the Investigative Panel determines wh r
reasonable cause exists to believe misconduct was commifted.

If formal charges are not answered and are deemeq a@ted, or
if the respondent fails to appear, the hearing shaw ord the
Respondent an opportunity to present evide fficient to
overcome the rebuttable presumption of ad n created by
Rule 4.4 (B) and 4.5. If the presumption rem@nsunrebutted, the
Hearing Panel shall determine the appr e sanction.

A disciplinary proceeding is not rgnal proceeding. The
respondent may not decline to %estfy but may claim the
protection of the Fifth Amendment of the U.S. Constitution,
Paragraph XVI of the Georgi titution, or O.C.G.A. §§ 24-5-
505 or 24-5-506. Further,%ﬁ earing Panel shall not make a
negative inference upon 1Jare to testify.

When appropriate, Di¥ector or the Investigative Panel and

the respondent are e raged to stipulate to any issue of fact or
law so as to sh%tbe time for the hearing.

With regar effing charges after dismissal, it is in the best
interest of al¥parties, as well as the citizens of Georgia, in a

speedy, certain resolution of pending matters, and to only
exe% eir discretion to refile charges when absolutely
nec y.

Rule 4.@(’iew by the Superior Court

. g ! Notice of Appeal
(1) Proceedings for review are instituted by the prosecuting attorney,

who shall file a petition within 30 days after the service of the
final decision of the Commission. The Commission has no right to
appeal a final decision of the Hearing Panel. The petition shall be
filed in the Superior Court of Fulton County or the superior court
of the circuit or county where such respondent serves as a district
attorney or solicitor-general. Copies of the petition shall be served
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Commentary

upon the Commission. The petition shall state facts showing that
the petitioner is aggrieved by the decision and the enumerations
of error. The petition may be amended by leave of court.

(2) Within 30 days after the service of the petition or within further
time allowed by the court, the Commission shall transmit to the
reviewing court the original or a certified copy of the entire record
of the proceeding under review at the Commission’s expense.@e
court may require or permit subsequent corrections or @ons

to the record. o &
A\»{

[1] The enabling statute does not provide standards or ds for review

by the superior courts. Therefore, the courts are 0 use whatever

standard they deem is appropriate. In similar ins involving appeals

from decisions of Executive Branch agericie he Legislature has
C.

istructed the superior courts as follows in A. §50-13-19(h):

The court shall not substitute its judgment for that of the
agency as to the weight of t@ence on questions of fact.
The court may affirm the d%h of the agency or remand the
case for further proceedi e court may reverse or modify
the decision if subs%}a/ 1ghts of the appellant have been

prejudiced because administrative findings, inferences,

conclusions, or degisions are:
(1) In violati f ¢ohstitutional or statutory provisions;

(2) In excess e statutory authority of the agency;
(3) Ma n unlawful procedure;

(4) C y other error of law;
(5) ly erroneous in view of the reliable, probative, and

bstantial evidence on the whole record; or

(6) ) Arbitrary or capricious or characterized by abuse of
1scretion or clearly unwarranted exercise of discretion.
Docketing.

The Clerk of the Fulton County Superior Court or the superior

Q, (1
court of the circuit or county where such respondent serves as a

district attorney or solicitor-general shall docket any case in which
the Hearing Panel imposed a sanction and the prosecuting
attorney has filed an appeal of the final order.

(2) In cases the Hearing Panel has dismissed, the dismissal shall be
final.
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C. Briefs, Oral Argument, and Supplemental Filings.

(1) The Director or Investigative Panel and the prosecuting attorney
shall file briefs as directed by the Superior Court. The Director or
Investigative Panel or the prosecuting attorney may request oral
argument.

(2) If the Superior Court desires an expansion of the record or
additional findings, it shall remand the case to the Hearin @el
with appropriate directions. é

(3) The Superior Court may order additional briefs or Qr&&gument
as to the entire case or specified issues. \

D. Notice of Additional Complaints.

If during review by the Superior Court the Direct
Panel receives another complaint against the pro
Director shall advise the Investigative Panel, t

and their counsel and shall treat the cocp:l

nvestigative
tihg attorney, the
secuting attorney,
as a new, separate
matter.
E. Decision.
(1) The Superior Court shall fi]@%vritten decision affirming or
reversing the decision of tl\y ring Panel.
(2) The Superior Court ma;ﬁe t or reject, in whole or in part, the
findings and conclugt®hs 0fthe Hearing Panel.
(3) Decisions of the Supégior Court shall be appealed as provided in
Chapter 6 of Ti%of the Official Code of Georgia Annotated.

SECTION 5. Special eedings

Rule 5.1. C%@volving Allegations of Mental or Physical
n 6f

Incapacity

A. Initjatio Incapacity Proceeding.
A pkocegding to determine incapacity status can be initiated by a
int, by a claim of inability to defend in a disciplinary proceeding,

Incompetency.
B! Proceedings to Determine Incapacity Generally.
All incapacity proceedings shall be conducted in accordance with the
procedures for disciplinary proceedings, except:
(1) The purpose of the incapacity proceedings shall be to determine
whether the prosecuting attorney suffers from a physical or
mental condition that adversely affects the prosecuting attorney’s

Qo by an order of involuntary commitment or adjudication of
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D. Inability t

ability to perform prosecutorial functions in accordance with
Georgia Code of Prosecuting Attorneys’ Conduct 5.1(a);

(2) All of the proceedings shall be confidential, except as provided in
Rule 3.7.E; and

(3) If the Hearing Panel concludes that the prosecuting attorney is
incapacitated to hold his or her appointed or elected office, it may
enter any order appropriate to the circumstances, the nat@of
the incapacity, and the probable length of the period of iKO@Clt%

including .

a. Retiring the prosecuting attorney, if the in@city 1s a
disability that constitutes a serious and li permanent
interference with the performance of th s of office; or

b. If a prosecuting attorney’s incap is found to be
temporary in nature followmg a ing, the prosecutor
shall be placed on incapac 1ve status, and the
incapacity shall be resolved ag pr; V1ded for in O.C.G.A. §§
15-18-15 (b) or 15-18-70 (b

C. Involuntary Commitment or Ad @1 ation of Incompetency.

If a prosecuting attorney has b cially declared incompetent or
1s iInvoluntarily committed ,% e grounds of incompetency or
incapacity by a final j 1 rder after a judicial hearing, the
Hearing Panel, upon rec of a certified copy of the order, shall
enter an order tra rring the matter to the appropriate Superior
Court for resolutiqf ordance with the provisions of O.C.G.A. § 15-
18-15 (b) or 15-18-70)(b). A copy of the order shall be served upon the
prosecuting ey, the prosecuting attorney’s counsel, his or her
guardian director of the institution to which the prosecuting
attorney %een committed.
Properly Defend in a Disciplinary Proceeding.

(1) \If during a disciplinary proceeding a prosecuting attorney alleges

n inability to assist in the defense due to mental or physical

Hearing Panel shall immediately transfer the case to the
appropriate Superior Court in accordance with the provisions of
0.C.G.A. §§ 15-18-15 (b) or 15-18-70 (b).

(2) The raising of mental or physical condition as a defense to or in
mitigation of formal charges constitutes a waiver of medical
privilege for the purpose of the proceedings before the
commission, but shall remain confidential and not available for

Q incapacity, the Director shall notify the Hearing Panel. The
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public inspection for any other purpose.

E. Stipulated Disposition.

(1) The Director or Investigative Panel shall obtain any report issued
under the provisions of Code Sections 15-18-15 (b) or 15-18-70 (b).
After receipt of the examination report, the Director and the
prosecuting attorney, their guardian, and/or their counsel may
agree upon proposed findings of fact, conclusions, and ordez@—‘e
stipulated disposition shall be submitted to the Hearin@e for
approval or rejection. . &

(2) If the Hearing Panel accepts the stipulated dis% lon, the
Hearing Panel shall enter an order in accordan ith its terms.
If the stipulated disposition is rejected by t ring Panel, it
shall be withdrawn and cannot be used a the prosecuting
attorney in any proceedings. If the H@ Panel rejects the

e

stipulated disposition, it shall order/tha hearing proceed.
. Reinstatement from Incapacity Inactive Status.

with the provisions of O.C.G.A. §§ -15 (b) or 15-18-70 (b). Upon
satisfaction of those conditions, the¥Héaring Panel shall issue an order
dismissing the complaint anw rning the prosecuting attorney to

Reinstatement from incapacity inactg’iée status shall be in accordance

service. %{
Commentary

[1] It 1s the inten%t s rule that assertions of incapacity, whether
raised by the prosecuting attorney, a civil commitment order, or
involun mmitment, be investigated and adjudicated in
accordanceWywith Code Sections 15-18-15 (b) and 15-18-70 (b), which
alrea vide for methods to ascertain and address any potential
1dcapacity. A prosecuting attorney shall have the right to respond

other outside assertions of incapacity.

e 3,2. Formal Advisory Opinions
. On 1ts own 1initiative, or on the recommendation of the

Investigative Panel, the Hearing Panel shall be authorized to
draft proposed formal advisory opinions regarding the grounds for
discipline set forth in subsection (h) of O.C.G.A. § 15-18-32. A
proposed formal advisory opinion should only address prospective
conduct.

B. When a formal advisory opinion is requested, the Hearing Panel
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should review the request and make a preliminary determination
whether a proposed formal advisory opinion should be drafted.
Factors to be considered by the Hearing Panel include whether
the issue is of general interest to prosecuting attorneys; whether
a genuine issue is presented under subsection (h) of O.C.G.A. § 15-
18-32; the existence of opinions on the subject from other
jurisdictions; the presence and relevant scope of prior o i@)s
from Georgia; and the nature of the prospective co @ he
Hearing Panel may request the Director to provide r&r&v
an initial draft of a proposed formal advisory opinio%
(1) A formal advisory opinion is neither a se to any
complaint, nor binding on the Investi e Panel, the
Hearing Panel, or any reviewing co wever, action in
accordance with and in reasonabl yance upon a formal
advisory opinion shall be nsﬁed In mitigation of
discipline.
(2) When the Hearing Panel makes a preliminary
2

ch and

determination that a ed formal advisory opinion
should be drafted, publish the proposed formal
advisory opinion 09@ ebsite of the Commission and shall
solicit comme er a reasonable time for receipt of
comments, t&ﬁearing Panel shall make a final
determin%ei her to issue the proposed formal advisory

opinio fted, as modified based on comments, or to
reconsi its decision and decline to issue the proposed

f@ advisory opinion.
t ;;

he Judicial Qualifications Commission, which is specifically
rizgd by the Georgia Constitution (see Ga. Const. Art. VI, Sect.
e Constitution merely provides that "[a]ny district attorney
be disciplined, removed or involuntarily retired as provided by
Qgeneral law." Ga. Const. Art. VI, Sect. VIII, Para. II. The General
Assembly, by enacting O.C.G.A. § 15-18-32, has, by general law,
created the Prosecuting Attorneys Qualification Commission as the
body that is to determine if a district attorney, or a solicitor-general,
should be disciplined, removed or involuntarily retired. While Article
VI, § VII, Para. VI(b) specifically provides that "procedures and
advisory opinions issued by the Judicial Qualifications Commission

Commenta
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shall be subject to review by the Supreme Court," there is nothing in
Art. VI, Sect. VIII, Para. II, that confers a similar duty or jurisdiction
on the Supreme Court when it comes to advisory opinions issued by
the Prosecuting Attorneys Qualification Commission. The Supreme
Court has repeatedly held that "the legislature is without power by
mere enactment to confer jurisdiction upon the Supreme Court." Am.
Mills Co. v. Doyal, 174 Ga. 631, 163 S.E. 603, 604 (1932); acéord.
Collins v. State, 239 Ga. 400, 402, 236 S.E.2d 759, 760 (1977); s@a SO
Davenport v. State, 309 Ga. 385, 846 S.E.2d 83 (2020) ("pantieseannot
by agreement confer upon us a power to adjudicate th do not
already possess"). Being mindful of that limitation, wediawe concluded
that advisory opinions issued by this Commission, ike those of the
Judicial Qualifications Commission, are not su@o review by the

Supreme Court of Georgia and this Commisse nnot create such a

requirement by rule. C
&
%
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	Rule 3.9. Service
	A. Notice of Complaint.
	Service of notice that a complaint has been received shall be made by regular mail and email to the prosecuting attorney’s address of record on file with the State Bar of Georgia, or at such other address provided in writing to the Director.
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