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‘Queens County purporting to represent all Assistant District Attorneys. By letter dated January 10, 2020, plaintiffs’
.counsel informed the Court that Masters was no-longer an ADA, and that defendant did not.object to his.removal
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"Ttie caption of this case initially listed as a plaintiff Robert Masters; an Assistant District Attorney in

L

from the caption. As.aresult, the caption is hereby amended to reflect, thls change. Defendant has nat.previously;
and does not now, challenge plaintitfs’ standing to raise-the: ‘matters at issue, and the change of caption has no
substantive impact on the case.
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David A. Weinstein, J.:

‘The action before me arises out of plaintiffs’ verified amended complaint, dated April 1,
2019, which seeks a declaratory judgment-atid injunctive relief finding the recently enacted-and
amended Article 15-a of the Néw York Judiciaiy Law in violation of the. New York State
Constitution. The statute provides fot the creation within the State’s Executive Department of
the State Commission of Prosecutorial Coniduct (the “Commission™ or “CPC™), with the
authority to investigate and review the ¢onduct of district-attorneys (*DAs™) and assistant district
attorneys (“ADAs”), and to determine whether such conduct “departs from the applicable.
statutes, case law; [and]New York Rulesof Professional Conduct 22 NYCRR 1200.00,
including but not limited to Rule 3.8 (Special Responsibilities of Prosecutors and Other
Government Lawyers)” (see Jud Law § 499-q).

Plaintiffs are. Albany County Distriet Attorney David Soates, purporting to represent all
DAs in the State, and the District Attorneys Association of the-State of New York
(“D'AASNY"’)ZEJ The named defendants.are Carl E. Heastie, in his official capacity as the
Speaker of the New York State Assembly, along with the State of New York and the yet
unformed Commission — although only the Speaker has appeared. The parties have cross-moved
for summaiy judgment, which motions are the subject of this Decision and Order. Before
addressing those motions, I will summarize the history and content.of the statute.

Arti¢le 15-a of the Judiciary Law

The statute creating the Commission on Prosecutorial Conduct was first enacted as

Chapter 202 of the Laws of 2018. While the legislation was pending before the Governor,

% Since this is not a putative class action, it i$ not apparent how an individual plaintiff can claim:to represent-
other individuals not parties to the action, Since defendants do not raise this issue, and as DAASNY — the
organization.comprising New: York DAs — is a plaintiff, this is of no moment to the matters before me,
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eomments were solicited from and submitted by the Office of the New. York Attorney Genéral
(“OAG™):. Those comments were set forth in a memorandum on August 13, 2018, which opined
that the bill- contained “multiple constitutional defects,”™ On August 20,.2018, Governor Cuomo
signed the bill into law, but in an-accompanying approval memorandum cited certain of these
-alleged defects, which the Legislature had agreed to fix via chapter amendment. The Legislature
then passed amendments-to the legislation, and on March 27, 2019 those amendments were.
sigried ‘into law by Govetnor Cuomo as.Chapter 23 of the Laws 02019 (“Chapter 23™).*

‘The Statute, as. amended, added Article 15-a to the J.udicialy Law, cieating the CPC as an
entity “within the executive departnient” (Jud Law-§ 499-a). The Commission is to be composed
of eleven membeis appointed as follows: four by the Governor, one each by the four legislative
leaders, and 'tﬁh:i,ee by the Chief Judge of the Court of Appeals (Jud Law § 499-c[1]). Ofthe
‘gubernatorial appointees, two are required fo have experience in public defense, and two are to-
have prosecutorial experience (Jud Law § 499-c[1][a]). The:same balance is required for the four
legislative appointees (Jud Law.§ 499-c[1][¢]). Two of the Chief Jidge's appointees must be
retired judges (Jud Law § 499-c[1]{b]). Eight inembers of the Commission constituté a quorum,
and the votes of six members will be needed for such actions as authorizing investigations,
approving dispositions and appointing referees.(Jud Law § 499-¢[6]).

The process for the Commission to open and pursue an investigation is as follows: The
Commission may receive or “initiate” complaints concerning “the conduct, qualifications, fitness

to perform, or perfoﬂnanc'e of official duties of any prosecutor” (Jud Law § 499-{]1]), with

*Itis unnecessary, for present purposes; to:go into the i ins ahd outs of thie various objections raised by the
OAG and others, the particular changes made in the chapter amendment process and the coritents of the two approval
messages issued by.the Governor. For present.purpases, what matters is the contents of the law ultimately enacted,
While plaintiffs cite statements made in the OAG’s memo, 1 have.considered them only as to-the legal argumients
presented therein.
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“prosecutor” defined to include both DAs and ADAs. In-addition, following receipt of a writtén
comniplaint, the Commission “shall conduct an investigation,” except that it may dismiss the
complaint if “on its face [it] lacks merit” (7). The Commission can requiFe a prosecutor under
investigation to appear before it and give téstimony under oath, with the tight to be represented
by counsel (Jud Law § 499-f[3]). Additionally, the Commission can subpoena books and
tecords, and take testimony of othiér witnesses under odth (Jud Law § 499-d[1]). It has the power
to confer immunity on witnesses; provided it gives at least 48 hours notice and the opportunity
for consultation to the Attorney General and “the appropriate district atiorniey™ (J u'd‘La_W § 499-
d[2]). The Commission may:also seek assistance from other law enforcement bodies; and issue
rules and procedures that govern its operations (Jud Law § 499-d[3}; [5D).

The statute provides & mechanisi for a DA’s office to address GPC actions that it
believes ate interfering with its investigative work. A prosecutor’s office may, by affirmation
made with “specificity and particulartty,” inform the Commission that a CPC investigation
“substantially interferes™ with a criminal investigation being carried out' by the DA (Jud Law §
499-d[1]). If'it does so, the Commission “shall only exercise its powers in a way that will not
interfere with [a DAs] active investigation.or. prosecution afid in no &vent shall the commission
exercise its powers prior to the earlier of (a) the filing of an accusatory instrument with respect.
to'the crime.dr erimes that led to such prosecuting agency's investigation and underlie the
’ct_)'mpiaiht;‘ or (b) one year from the commencement of the occurrence of the crime or crimes that
led to such prosecuting agency’s investigation and underlie the complaint™ (id.).

If the Commission determines that the:findings of its investigation necessitate a hearing;
it-“shall diréct that a formal written complaint signed and verified by the [Conimission]

administrator be drawn and served upon the prosecuter involved” (Jud Law §-499-fJ4]). The
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statute sets forth various procedures. by which a prosecutor may in advance of a hearing obtain
relevant documents, including “exculpatory evidence™ (id.). The prosecutor is also given the.
right at the hearing to cross-examine witnesses, present evidence, and be represented by-counsel
(id). The hearing is not public, unless the prosecutor d_emands that it be so, and all materials
related to the investigation are to be kept confidential unless and until the Commission issues a.
dispesition involving some sanction (id ; Jud Law §§ 499-g & 499-h). The complainant,
however, may appear withiri the discretion of the Commission, or if he or-she is subpoenaed by
the-prosecutor. (Jud Law § 499-f[4]). The parties may agree to waive the hearing, and instead
have a determination made on a stipulated statement of facts (Jud Law § 499-{]5]). The
Commission may carry out certain of its appointed tasks via appointment of referees,. or three-
member panels, except that a pariel cannot-confer immunity, nor may it authorize a complaint,
investigatiof or imposit:iOn-of'ﬁna'! recommendation or sanction (see Jud Law.§ 499-¢).
Following the hearing, the Commission may-{(1) dismiss the complaint; (2) “determine
that the prosecutor be admenished or censured”; or (3) “recommend to the governor thata
prosecutor be removed from office for cavse” (Jud Law § 499-f[6]-[7]). The Commission may
reach one of these determinations upon a finding that a prosecutor has engaged in “misconduct in
office, as evidenced by [the prosecutor’s] departure from his or her obligations under-appropriate
statute, case. law, and/or New York Rules of Professional Conduct, 22 NYCRR 1200, including
but not limited to Riile 3.8 (Special Responsibilities of Prosecutors and Othei Govetnrhent
Lawyers), persistent failure to. perform his or her duties, conduct prejudicial to the administration
of justice (Jud Law §:499-f[1]). In addition, it may recommend that a prosecutor be retired for
“mental or physical disability preventing the proper performance of his or her prosecutorial

duties” (id).
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A Commission determination of admonition, censure or recommended removal is sérved
on the presiding justices of the Appellate Division, and én the prosecutor (Jud Law § 499-f[7]).
At that point it becomes public, along with the record of the proceedings (id.). The prosecutor
may “accept the determination of the commission or make written request. , . within thirty days
after receipt of such deterimination, fora review thereof by thie presiding justices of the appellate
division” (id.). If the prosecuitor accepts'a determination of recommended removal ot retirement,
‘'or does not appeal it to the presiding justices of the Appellate Division, the Governor nonetheless
“independently determines” whether the prosecutor will be removed. or retired (id ). If the
prosectutor requests review by the presiditig-justices, they may “accept or reject the defermined
‘sanction; imipose a different sanction including admonition or censure, recommend removal or
retirement . . . ; or impose no sanction” (Jud Law § 499-f[8]). The statute also gives the
presiding justices the right to temporarily suspend a prosecutor when there is-a recormiendation
for removal or retirement, or “when he or she is charged with a-crime punishable as a felony
under the laws of this state, or any other crime which involves moral turpitude” (Jud Law § 499-
'f[9][a]é[bj). Such suspension is with pay. “unless the court directs otherwise™ (Jud Law § 499-
f[91[eh.

‘Again, any recommendation of removal or retirement is transmitted to the Governor, who
will “independeritly determine whether the: prosecutor should be removed o retired” (id). The
Goveriior’s powet ini this regard is prémised on his constitutional authority, set foith in Article
13, Section 13(a) of the State Constitution, which allows the Governor to remove a District

Attorney from office provided that individual is given “a-copy of the charges against him.or her

_ + The reference here to “the-court” is unclear, since the determinations at-issue ate.made by the presiding
Jjustices. of the various: Appellate Divisions, not by any particular “gourt.”
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and an opportunity of being heard in his or her defense™
The Litigation and Pending Motions -

This suit before me was commenced to challenge Chapter 202, naming as parties the
State of New York, the Governor, the four legislative leaders, and the Commission. The parties
stipalated to hold the case in abeyance pending the Legislature’s consideration of a potential
chapter amendment. Following enactment of Chapter 23,'the Governior and three of the-
legislative leaders entered into stipulations whereby they were dropped as defendants, and they
agreed they would abide by the outcome of the Court’s ruling.® The Attorney General declined to
represent the State in this case, and thus it has not participated in the 1itig£1tion‘ as such., Asa
resuIt,:.'only'fSpeaker Heastie remains an active defendant, and is referred to below as “the
-defendant.”

After the stipulations were filed, plaintiffs made the summary judgiment motion at issue.
In their pleadings and motion papers, plaintiffs contend that Article 15-a violates the State
Constitution in that it (1) infringes on the due process and equal protection rights.of prosecutors;
(2). unlawfully interferes with the ¢ore functions-of DAs; (3) violates the separation of powers
doctrine; (4) impermissibly requires the Chief Judge to make appointments to the Commission;
(5) intrudes on the exclusive authority of the Appellate Division over attorney discipline; and (6)
assigns tasks to the judiciary beyond what is constitutionally permitted (Amended Complaint

[“Am Compl”] {9 54-95). On these grounds, plaintiffs seek a declaration that the statute {s

* The. Statute- contemplates that the- may Governor determine that a* ‘prosecutor” should be removed, a term
that ‘encompasses not only DAs as spemﬂcally teferénced in the Constitution, but also ADAs. Thisaspect-of the
legislation is.not generally: addressed in the parties® submissions. Defendant’s gloss on this provision at oral
argument is dlscusscd below; infra note 37.

6 Then-Minority Leader Brian Kolb agreed in his stipulation that the 2019 amendments to the bill “did not
cure all of the constitutional defects" and therefore Article 15-A *remains unconstitutional.” (NYSCEF Document
59,9723 Accqrdlng_ly, Kolb stated that the order sought by. p_lamtﬁfs_sho_uld be entered: (:d 143, The other

-stipulating defendants took. no pesition en the current motions.

7
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unconstitutional and a permanent injunction against the creation of the CPC and the
implementation of Article 15-a (id. §{ 96-105). Plaintiffs support their motion with the
affirmation of counsel (Affirmation of Jim Walden Esq., dated July 22, 2019 [“Walden Aff"])
and an accompanying memorandum of law (Memorandun of Law In Support.of Plaintiffs’
Motion for Summary Judgment [“Pt MOL™).

Defendant Speaker Heastie has filed papers in opposition fo plaintiffs’ metion.and in
support of his cross-motion for summary judgment in defendarit’s favor as to-all issues raised by
plaintiffs and for dismissal of the com_plaint, also consisting of the affirmation of counsel
{(Affirmation of Daniél P. Mach, Esq., dated August 26, 2019 [“Mach Aff*]) and a memorandum
of law (Meémorandum of Lawin Opposition to Plaintiffs’ Motion for Summary fudgment and in.
Support of Defendant Carl E. Heastie’s Cross-Motion for Summary Judgment [“Def MOL7).
The parties have both made reply submissions in support of their respective motions (Plaintiffs’

‘Memorandum of Law in Opposition to Cross-mation and in Further Support of Motion [“PI
Reply MOL"]; Reply Memorandumi of Law in Further Support of Defendant Carl . Heastie's
Créss-Motion for Summatry Judgient [“Def Reply MOL™]). In addition; the Court granted the
motions of three groups of organizations and individuals leave to submit briefs in support of
defendant Heastie as amicus curiae.’

On December 4, 2019, the parties'appeared before me for oral argument. With the

Court’s leave, they submitted supplemental letter briefs addressing matters raised at the

7 The first such group consists of the New York State Association of Criminal Defense Lawyers, the
Nationat Assoczanon of Criminal Defense Lawyers, DKT Liberty Project, the Legal Aid Society, Brocklyn Defender
Services, the Bronx Defenders, the Chief Defenders Association of New York, Robert F. Kennedy Human Rights,
and Discovery for Justice. The second is.composed of the Innocence Project, the New York Law-School.
Post-Conviction Innocence Clinic, the Exoneration Initiative, 1t Could Happen to You, Jabbar Collins, Shawn
Lawrence, and Wayne Martin. The third amicus brief was filed by Professors Bruce A. Green, Ellen C.
Yaroshefsky, and Steven Zeidman, While each of these briefs raises different issues and c¢oncerns, the primary
‘thread running through them is the contention that existing mechanisms for policing prosecutorial misconduct are
inadequate.

8 of 63




(FTLED. _ALBANY COUNTY CLERK 0172872020 04: 27 PV | NDEX NQ. 906409- 18

NYSCEF DOC. NO. 129 RECEI VED NYSCEF: 01/28/2020

argument. The matter is now fully ripe for decision.
Discussion

The parties agree that there are rio-disputed questions of material fact relevant to the
motions before me, 'which address only matters of law or statutory interpretation (PL MOL 16;
Def MOL 38). [ may, therefore, render a final determination on the parties’ arguments (see
Spilkav. Town of Inlet, 8 AD3d 812, 813 [3d Dept 2004]):

All statutory enactments hy the New York State Legislature are imbued with a
“presumption-of constitutionality™ (Matter of Moran Towing Corp'v Urbach, 99-NY2d 443, 448
[20{)3]) As such, facial constitutional ‘challenges — like the one brought by plaintiffs in this casé
— “are disfavored™ (Overstock.com, Inc. v New York State Dept. of Taxation and Fin., 20 NY3d
5386, 593 [2013])..

Thu’s,'a challenge to a-"d'uiy ehacted statute requires the challenger fo satisfy “the
substantial burden of demonstrating that[,] in any degree and in every conceivable app_lic-atio_n,
the law suffers wholesale constitutional impairinent” (Center for Jud. Accountability; Inc. v
Cuomo, 167 AD3d 1406, 1409-[3d Dept 2018}, appedl dismissed 33 NY3d 993 [2019] [internal
quotation and. citation'omi'tted_]). ‘The challenger must establish that there is “no set.of
circumstances under which the [legislation] would be valid” (Overstock.com, Inc., 20 NY3d at
593 [citations and internal quotation marks emitted]). A reviewing court also *must avoid, if
possible, interpreting a presumptively valid statute in a way that will needlessly render it
uniconstitutional” (id. at 593 [citation omitted]; see also People v Hodgdon 175 AD3d 65, 69 [3d
Dept 2019], I granted 34 NY3d 981 [2019] [a court is “required to “make every effort’ to
interpret a statute ‘in‘a manner that avoids a constitutional conflict” ], quoting People v

Davidson, 27 NY3d 1083; 1094 [2016]).
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Since this is a facial challenge; I may not find Article [5-a unconstitutional merely
because its application may be so in fegard to a specific factual situation; such an argument must
be presented via an “as applied™ challenge, in a lawsuit by an individual directly affected by the
alleged defect (see People v Stuart, 100 NY2d 412, 421 {2003] [explaining the difference
between facial and as-applied challenges]). In the case before me, I “must examine the words of
the statute on a cold page and without reference to the [parties’] conduct™ (id.).

With these standards of review in mind, I proceed to assess the plaintiffs’ arguments.
Afier considering each of the challenges separately, I will assess-whether any constitutional
shortcomings in the statute' may be remedied by severance of the offénding tanguage, or by
applying a narrowing construction, as defendant urges in the alternative, I cannot rule on such
matters, however, until I have conducted a full overview of each of the c'ha‘lleng__es now before
me:

L Due Process

Plaintiffs claim that Article 15-a violates their right to procedural due process (P1 MOL
42-44). Their primary asseition in this regard is that the statute “fails to identify any standards by
which the CPC is to decide whether to initidate.an investigation, hold hearings, find that 4
complaint has:been sustained, or determine whether or how to impose disciplinary sanctions
against a prosecutor” {Am Compl § 93). According to plaintiffs, the statute fails to provide for
“basic procedural protections; ineluding evidentiary rulés and standards of proof and review” (P
MOL, 43).

In regard to the first issue, plaintiffs rely on the Seventh Circuit’s pronouncement in
White v Roughton (530 F2d 750 [7th Cir 1976]) that due process requires “a determination of the

issues according to-articulated standards,”-and cannot vest “virtually unfettered discreti on” in the

10
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deécision maker® (id. at 754; see PL MOL 42-43). In New Yorik law, the same principle has been
construed as requiring legal standards “sufficiently definite so that individuals of ordinary
intelligence are not forced to guess at the meaning of statutory. terms™ (see Matter of Kaur v New
York State Urban Dev. Corp., 15 NY3d 235, 256 [2010] [citation and internial quotation marks
omitted)).

To succeed on a-faciat challenge along these lines, plaintiffs must show that the statute “is
expressed in terms of such generality that ‘no standard of conduct is specified at all’ * (Brache v
Westchester County, 658 F2d 47, 50-51 [2d Cir 1981], cerr dénied 455 US 1005 [1982], quoting
Coates v.City of Cincinafti, 402.US 611,.614 [1971]). That is not so here. The bases: upon which
sanction may be imposed “include violation of Rule 3.8 (Special Responsibilities“of Prosecutors
and Other Government Lawyers), persistent failure [of the prosecutor] to perforin his or her
duties, conduct prejudicial to the administration of justice,” and “niental or physical disability
preventing the proper performance of his orher prosecutorial duties.” The first two grounds are
set forth in the ethical rules govérnirig lawyers, and have long been construed by New York
courts (see e.g. Matter of Rain, 162 AD3d 1458, 1460-1461 [3d Dept 2018] [upholding of
sanction imposed on. prosecutor, inter alia, for violation of Rule 3.8]; i re Joyce, 72 AD3d 202
[2d Dept 2010] [sanctioning attorney under the “‘conduct prejudicial to the administration of
justice” standard]). Indéed, the phrase “prejudicial to the administration of justice” is found in
Article 4 of the Judiciary Law governing disciplining of atforneys, including prosecutors
(Judiciary Law § 90[2]; see also 22 NYCRR § 1200.0 [Rules of Professional Conduet] Rule 8.4:
Misconduct). This standard is routinely applied when lawyers are disciplined for such actions as:

failing to comply with legitimately sought discovery and court ordets (Matter of Jeniregui, 175

8 T he parties’ agree that federal due process standards'é;g"e identica]-'fo:'; present pirposes to thoseapplicable
in New York State law {see PL. MOL 42 n 43; Def MOL 59 1 33).
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AD3d 34 [1st Dept 2019]); making arguments on-summation that “exceeded the bounds of fair
advocacy” (Matter of Rain, 162 AD3d at 1459); issuing misleading public statements critical of a
court order entered in a pending criminal matter (Jn re Soares, 97 AD3d 242 [4th Dept 2012}),
and making false representations (Matrer of Muscatello, 87 AD3d 156 [2d Dept 201 17). Given
the extensive history and caselaw interpreting this language, it cannot be said to be so vague as to
be entirely standardless.

‘As to the language regarding petsisterit failure to pérform ong’s duties and physical and
mental disability, the same. phrasing has been part of the Commission on Judicial Conduct’s
authority since 1978, and has been enforced by that body (s¢e NY Const art V1, § 22{a]; Jud Law
§-44-[1]; Matter of Fiore, 2005 WL 2396927 [CIC-2005] [construing “persistent failure to
perform duties™ provision]; Quinnv State Commission on-Judicial Conduct, 54 NY2d 386
[1981] [discussing disability provision]).

Individual cas€s tmay undoubtedly raise questions about the application of the lahguage
cited above. And the statutory language providing that the jurisdiction of the Commission
includes but “is not limited to” the areas 'S_p'ec:i'ﬁcallly delineated by statute (Jud Law § 499-a) —
leaving open the possibility that the Commission may claim the power to investigate.and
sahction whatever it may define as “misconduct”™ — presents potential bases for future “as
applied” challenges. But I cannot say on the face.of the law-that it violates the due process clause
by failing to set forth any standard of conduct in‘ “every conceivable application,” as I must to
sustain the challenge before me (see sipra p 9; see also Franza v Carey, 115 Mise 2d 882, 885
[Sup Ct, NY County 1982), affd as modified on other grounds 102 AD2d 780 [1st Dept 1984],

appeal dismissed 64 NY2d 886 [1985] [“if a statute clearly: prohibits and defines certain
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conduct, a facial vagueness claim is defeated”]).”

To the extent plaintiffs base their due process claim on the charge that the statute fails to
set forth the procedures b__y ‘which the CPC shall operate, that contention also cannot sustain a
facial due process claim at this stage, since legislation “need not be detailed or precise as to the
agency’s role” (Garcia v New York City Dept of Health & Menral Hygiene, 31 NY3d 601, 609
[2018] [internal citation and quotation omitied]). Rather, “an agency can adopt regulations that.
go beyond the text of its [enabling legislation], provided they ate not inconsistent with the
statutory language or its underlying purpose” (id, [internal quotation and citation omitted]).

Here, the governing statute provides the Commission with thie riecessary authority to
“adopt, promulgate, amend and rescind rules and procedures, not otherwise inconsistent with
law, necessary to carry-out the provisions and purposes of this article,” which would allow it to
explicate its procedures with greater specificity (Jud Law § 499-d[5]). That is precisely how the
Commission on Judicial Conduct has operated, setting the burden of proof, rules of evidence and
rules of procedure via regulation,- even when not set forth in its governing statute (see Judiciary
Law, Aiticle 2-A; 22 NYCRR 7000.6[i]). Further, Article 15-a provides a charged party with.a
variety of procedural protections, including notice, discovery, the right to counsel, and the right
to present evideince and cross-examine witnesses (see Jud Law § 499-1]31-{4]; Def MOL 60-61).

In short, the Commission is the appropriate body, in the first instance, to determine “the
best methods for pursuing [the] objectives articulated by the legislature” (Ma’rter'ofL'éadingAge'
N.Y., Inc. v Shah; 32 NY3d 249, 260 [2018]). Plaintiffs cannot prevail on a facial challenge

premised on the absence of procedural rules in the statute, when the regulations which can. set

_ 'nglthoug_h plaintiffs briefs did not speci_ﬁcal]y.é_haract_erize this claim as ong challenging the statute as
-“_vo_id for vagueness,” caselaw cited in their briefapplies this doctrine:(see PL. MOL. 43, citing United States v Davis,.
139 8 Ct 2319 [2019]}.
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forth such rules have not yet been promulgated.

I ‘Equal Protection

Plaintiffs further contend that Article 15-a violates DAs® and ADAs’ right to equal
protection under the law, because the protections they receive under the statute are less than those
that “protect all other attorneys from arbitrary investigation and discipline,” and in particular
'be'causc'they will be subject to-ethical oversight and regulation by the CPC distinct from that
applicable to prosecutors who are not part of a district attorney’s-office (see Pl MOL. 44-45).
They note specifically-that special prosecutors, the Attorney General, Assistant Attorneys
General, county-level prosecutots, uvenile-justice prosecutors, and federal prosecutors. are not
under the jurisdiction of the CPC (id')..

Under the 14" Amendment of the U.S. Constitution, “[h]o State shall . . . deny to any
petson within its jurisdiction the equal protection of the laws.” The same prohibition is set forth
in Article I, Section 11 of New York’s Constitution. A challenge fo a statite under the equal
protection clause pursuant to either state or federal law is evaluated using either a “strict
setuitiny™ or a “rational basis™ standard of review, depending on the nature of the classification at
issue (see People v Aviles, 28 NY3d 497, 502 [2016]). A “strict scrutiny” analysis is reserved for
instances when “governmental action disadvantages a suspect class or-burdens a fundamental
right” (id").

Plaintiffs make a vague attempt to claim the-mantel of “strict serutiny,” on the ground
that the statute impinges on the due process rights of DAs and ADAs, and therefore “burdens a
fundamental right” (see P1 Reply MOL 56; Oral Argument Transcript [“Tr"] 87). Since I have
rejected plaintiffs’ due process ¢laims, that arguinent must fall as well. In any case, if this

argument were to prevail, every procedural due process cia‘im would morph into an egual
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protection claim, entailing a strict scrutiny analysis as to whether the class of individuals
involved in whatever procedure is at issuie was niarfowly tailored and justified by.a compelling
interest. There is.simply no caselaw I can find (or to which plaintiffs point) that-so holds.

Plaintiffs* primary contention is-that Article I'5-a fails rational basis scrutiny..since it is a
vehicle for selective enforeement, and the focus on DAs and ADDAs alone is not rationaliy related
to a legitimate governmental purpose (Pl MOL 46). That.contention, too, i$ meritless.-

To succeed.on the elaim that DAS and ADAs are being singled out for differential
treatment, plaintiffs must show “[1] [they are] selectively treated and [2] such treatment is based
on impermissible considerations such as race, religion, iritent to inhibit or punish the exetcise of
constitutional rights, or malicious or bad faith intent to injiire a person ” (Bower Assoc. v Town of
Pleasant Val., 2NY3d 617,631 [2004]; see also Westover Car Rental, LLC'v Niagara Frontier
Transp. Authority, 133 AD3d 1321, 1323-1324 [4th Dept 2015] [samic]).. Iirotler words,
plaintiffs must establish an “impermissible motive: proof of action with intent to injure — that is,
proof that the [class of persons] was singled out with-an evil eye and an unequal hand, so as
practically to make unjust and illegal discrirhinations between persons in similar
circumstances”'® (Bower Assoc., 2 NY3d at 631 [citation:and internal quotation marks o,mi,'ttcd]_)._
Nothing in the record on this motion reveals such invidious intent against DAs and the.
prosecutors they employ on the part of the statute’s. draftets, or that focusing the statute'in this
way was. motivated by some sort of impropéet animus.

Moteover, when there'is a “rational basis for differential treatment of separate classes . . .

Whlle this case.concerns alleged selectlve conduct by an administrative. official, rather than selective
targeting in the statute ltself the analyms (and requirement that discriminatory intent be shown) remaiins thie same
(see U'S. v Armstrong, 517 US.456, 465 [1996] [selective prosecution ¢laini “draw(s] on ordinary equal protection
standards mcludmg that the policy “was motivated by a discriniinatory purpese”] [citatian and internal guotation
marks omitted]).
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there is no violation of equal protection ... .” (Matter of Raynor v Landmark Chrysler, 18 NY3d
48, 59 [2011] [finding rational basis for differential treatment under amended workers’
'compens_ation.statute ‘between private insurers and State Insurance Fund and self-insurers]; see
also-People v Salzar, 112 AD3d 5, 10 {1st Dept-2013), & denied 22 N'Y3d 1090 [2014]
[governmental action that results in disparate treatment will-not support an equal protection claim
if the action bears a rational relationship to a legitimate government purpose]).

‘Here, the record provides sufficient basis upon which the distinctions drawn by the
legislation can meet the low bar -re‘q_uired in a rational basis analysis (see Port Jefferson Health
Care Facility v Wing; 94 NY2d 284,289 [1999] [rational basts analysis is “lowest level of
judicial review™]). First, it was clearly permissible for the Legislature to create a special
investigatory body for prosecutors, but not for other attorneys. Prosecutors have unique
responsibilities that set them apart from other lawyers, the essential characteristic of which is the
diseretion he or she possesses as to whether and how to bring criminal charges (Hodgdon, 175
AD3d at 68). That power can tesult in an individual’s loss of liberty for many years, and thus
there is a rational basis for the Legislature to détermine that the oversight imposed on prosecutors
should be different from that for other attorneys. Indeed, the ethical rules set by the ABA Model
Rules of Professional Conduct adopted by New. York and all other jurisdictions contain a
separate set of rules for prosecutors from that of other members of the bar (see N'Y Rules of
Professional Conduct, Rule 3.8 [Special Responsibitities of Prosecutors and Other Governmerit
Lawyers]; see also Matter of Sedore v-Epstein, 56 AD3d 60, 67 [2d Dept 2008] {“The duty of a
prosecutor is . . . somewhat different from that of an atiorney retained by a party, as the canons.of
professional ethics recognize™])..

The Speaker has also shown a rational basis for the distifiction drawn by the statute
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between DAs (and ADAs) and other prosecutors. As defendant points out, local distriet
attorneys.are the primary agerits of law enforcement, and prosecute the lion’s share of crimes in
this State (see Def MOL 65 [“District Attorneys and their offices are the primary enforcers of
criminal statutes in New York™]). To aid them in carrying out this function, the Legislature has
provided DAs with significant and unique powers and duties under Article 18 of the County Law.
Moreover, as the Speaker points out, previous proposals on criminal justice reform have made
recommendations targeted specifically at DAs (see New York State Criminal Justice Task Force,
Report on Attorney Responsibility in-Criminal Cases, February 2017 at 10-14 [making various
recommendations applicable specifically to DA Offices and deferise providers, without reference
to other prosecutors])..

The primary example proffered by plaintiffs of an altegedly irrational distinction made
via the legislation is that between DAs and. ADAs on the one hand',-_ and the Attofney General and
assistant attoriieys general on the other."! But the Attorney General and a district aftorney are
distinct constitutional officers, with different responsibilities and subject to sepatate governing
statutes. Most important for present purposes, the criminal ju'rii'sdi"ction_of the.AG is limited to-
certain areas (such as environmental ¢rimes and antitrust) and ma‘ttér.s referred toit, while the
Jurisdiction of a DA is plenary (see People v Cuttita, 7NY3d 500, 507 [2006] [“the Attorney
General’s historical authority to instigate cr;imina’l___pr_oceedings has over time been transferred to
county district attorneys|, and a]s a result, the Attorney General now has ne power to prosecute

crimes unléss ‘specifically permitted by law™]). While plaintiffs point out that the AG may be

t Plaintiffs’ argument as. to-other prosecutors excluded from the CPC’s ambit is also without basis:
Prosecutors of juvenile c_rir_nc: have far more limited sanctions at'their disposal than DAs. In particular, individuals
convicted in juvenile proceedings are not “denéminated . . . criminal [s]” and are not subject to civil disabilities, and
the resulting records are subject to broad sealing provisions. (see:Family Ct Act'§ 380.1). Federal prosécutors are.
regulatéd by the federal government, and their conduct is outside the purview of the New York State Legislature.
“Special prosécitors” are appointed 'only'fof-_paftibu]ar.m;itt_érs. It'was not irrational to exclude those holding these
offices from the statute’s reach.
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appointed a special prosecutor with general authority to prosecute, that requires a specific
designation by the Govérnor or-agency head'” (see Exec Law 63[2]-[3]).

Simply describing the differences in these.offices makes clear that there are rational
reasons why the Legislature may choose to-impose a different oversight process for DAs than for
other prosecutots. Moieover, “in fashioning a remedy for a perceived evil, the Legislature-may
take one step at a time, addressing itself to the [aspect] of the problem which seems most acute™
(see Forti v New York State Ethics Commn., 75 NY2d 596, 613 [1990] [citation and internal
quotation marks omitted]). As a result, plaintiffs have failed to show that the. distinctions drawn
by the Legislature in this instance are “so unrelated to the achievernent of any combination of
legitimate purposes that [the Court] can only conclude that the [government’s] actions were
irrational” (Kimel v Florida Bd. of Regents, 528 US 62, 84 [2000] [citation.omitted]).

HI.  Intrusioninto the Jurisdiction of the District Attorneys

Plaintiffs’ next contention is that the creation of the CPC impermissibly interferes with
the manner in which DAs carry out the constitutional responsibilities of their office. According to
plaintiffs, Article 15-a intrudes into matteis properly falling undér a DA’s authority by
“impair[ing] prosecutorial discretion and interfer(ing] with the operation of District Attorneys
offices . . . [m]ost notably by dictat[_'i_ng] th_rough_ disciplinary sanctions, and the threat of
sanctions, how District Attorneys investigate and prosecuté crimes™ (PL MOL 16-17).. To,
consider the merits of these clairms, | must first-detérmine what matters are assi g_ned::'exclus'iv'ely

to the DA as a matter of constitutional dictate.

2 Plaintiffs argue that defendant must spell out the rational basis.for the law in its submission, or the Colurt
may not rely apon it (see P1 MOL, 57 n 48 [Speaker may not raise other rationales for distinguishing DAs in reply-
subrission, since he has. not-donie s6 in his memoranduin in chief]). But that is not how rational basis analysis
works. It is the party challengmg the statute who has the burden to ¢ ‘negative every conceivable basis which might
support it® (FCC v Beach Communications, Inc., 508 US 307, 315 [1993] [citation omitted]). Beyond pointing out
that there are‘other prosecutors.not su_b__]ect_ to-the Commission’s oversight, plaintiffs heve failed to make such
showing. '
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The language of the Constitution provides no-aid in this regard. It states only that “in
each courity a district attorney shall be chosen by the electors once in every three or four years as:
the legislature shall direct™ (N'Y Constart XIII, § 13[a]). . District attorneys are therefore.
“constitutional pfficers . . . whose responsibilities are a matter of statewide concern” (Matter of
Hoerger v.Spota, 109 AD3d 564, 568 [2d Dept 2013], gffd 21 N'Y3d 549 [2013] [citation
omitted]). But the Constifution *“does not-attempt to preseribe the function pertaining to-the
office of district attorney;” although “it i§ to be implied: that the powers of the office consist in
general of the prosecution of criminal offenses within the county” (Matter of Turecama Contr.
Co., Inc., 260 AD 253; 274 [2d Dept 1940], appeal denied 259 AD 1094 [2d Dept 1940]). Thus,
asa general rule, it is the Legislature that provides for the'specific powers and duties of the
district attorney via theé County Law, which is “ef course statutory, not a constitutional provision™
(id.; see also Matter of Johnson.v Pataki, 91 NY2d 214,225 [1997), citing Muiter of Schumer-v
Holtzman, 60 NY2d 46, 53 [1983] [“the delineation of law enforcement functions [including
those of the DA] has consistently been left to the Legislature™]; County Law § 700[1] [*it shall
be the duty of every district attorney to conduct all prosecutions for crimes and offenses
cognizable by the court of the county for which he or she shall have been elected of appointed™]).
In other words, “[t]lie powers:of the [d]istrict [a]ttorney [] are conferred upon her by statute™
(Matter of Schumer, 60 NY2d at 53).

That said, two recent decisions have-made clearthat a DA has a constitutionally-protected
provirce which cannot be invaded by'the legislative or judicial branches. Thus, in Matter of
Soares v Carter (25 NY3d 1011 [2015]), the Court of Appeals held that “[u]nder the doctrine of
separation of powers,” courts cannot compel a criminal prosecution as “[s]uch a.right is solely

within the broad authority and discretion of the district attorney's.exécutive power to conduct all
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phases of criminal prosecution” (id. at 1013). Put otherwise, “[i]t is within the sole discretion of
each district attorney’s executive powér to orchestiate the prosecution of those who violate the
criminal laws of this state”™” (id. at.1014). The Third Department subsequently ruled that an
“essential characteristic” of the DA’s authority, vested in him or her by the State Constitution, i
the “discretionary power to determine whom, whether and how to prosecute” (Hodgd(‘m, 175:
AD3d at 68, citing People v Davidson, 27 NY3d 1083 [201"6];-.;5"6_8 also Matter of Soares v
Carter, 113 AD3d 993, 996 [3¢ Dept 2014], affd 25 NY3d 1011 [2015] [district attorney has
“unfettered discretion to determine whether to prosecute a particular Susp.ect’*_] _[Gitation'omitted]_;
Sedore, 56 AD3d at 65 [authority to prosecute has rested with DA since 1801, and “[i]t is well
settled that the decision whether to prosecute s entrusted in the sole discretion of the District
Attorn_e,y’-"] [citation omitted]). This is an “essential function™ of the office, which the Legislature
“has no authority to transfet . . . to a different officer chosen in a différent manner” (Hodgdon,
175 AD3d at 68-69 [initernal quiotation and citation omitted]).

On the other hand, -“[f_]he office of the district attorney is plainly subj ect to comprehensive
tegulation by state faw . . , since the state has a fundamental and overriding interest in ensuring
the infegrity and independence of the office of district attorney” (Matter of Hoerger v Spota, 21
NY3d 549, 553 [2013]). Therefore, while the Legislature.may not dictate who a DA’s Office
may prosecute, it may take steps to-ensure that it does so in conformity with legal and-ethical
rules.

Finally, a DA’s discretion — even in regard to who may be charged — is “hot unfettered”

(see Wayte:v United States, 470 US 598, 608 [1985]). In particular, a prosecutor may not

_ " The Court tited both County Law § ?OO(ZI)-an'd Aticle XII1, Section 13 of the State Const_iguti'on for this
proposition. By reférring to “separation of powers;” however, the opinion makes. clear that this authority of the DA
is of constitutional dimension, and does not merely derive from statute.
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proceed in a manner “deliberately based upon -an unjustifiable standard such as race, reli _g'io_n, or
other arbitrary classification, including the exercise of protected statutory and constitutional
rights” (id. [citations omitted]).

Given these principles, noinherent invasion of the DA’s authority is fostered by the
creation of a separate'-Commi'SsiOH to-ensure that a local prosecutor does not**depart{| from the
applicable statutes, case law,” and the Rules of Professional Conduct (Jud Law § 499-a). Such
oversight does not on its face dictate who, when or how the DA may pursue a prosecution, but
may be read only as énsuring that:any prosecution that is undertaken is conducted free from
misconduct — safeguards that are within the purvi_e_w of the Legislature to create (see Maiter of
Soares, 113 AD3d at 996 [public has an interest in preventing a prosecutor from engaging in bad
faith]).

Plaintiffs point to a number of specific provisions of Article 15-a which it maintains
would permit direct interférence in the DA’s investigatory process. These inciude: grantihg
jurisdiction to the Commission to. oping on the qualifications of ADAs; the Commission’s power
to offer immunity to witnesses upon notice to the DA 6t Attorney General; its‘&bility to release
confidential information under cértain circumstances while a criminal ifivestigation is still
pending; and its authority to allowa CO'mp'lafna'nt (potentially a criminal defendant in a pending
case or target of an ongoing investigation) to be present at a hearing on disciplinary charges
brought-against a prosecutor.

On the first point, plaintiffs take issue with the provision permitting CPC to“on its own
motion, initiate an investigation of a prosecutor with respect to his ot her qualifications, conduct,
fitness to perform orthe performance of his or her duties™ (_Judi’ciary Law § 499-ﬂ2])',. argui'n_g-

that it grants the Commission “free reign to review District Attortieys” hiting decisions” (Pl MOL
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19). But there is no need to read the provision so broadly. As:longas investi gations are
undertaken as a means to protect the integrity of the'district attorney’s office, they would fall
within an area of appropriate legislative: concern (see¢ Matier of Hoerger, 21 NY3d at 553). This
would be the case, for example, in instances where an ADA had failed to obtain a law license,
allowed an-attorney registration to lapse, or was otherwise ineligible for the office he or she held
(see Matter of Curry v Hosley, 86 NY2d 470 [1995] [district attorney must be licensed to
practice law to hold ‘office]). Since it is possible to read the statute narrowly so-as to avoid any
improper interference with the operation of a DA”s office, this is not the stuff that can sustdin a
successful facial challenge (see Boreali v Axelrod, 71 N'Y2d 1, 9-[1987] [“however facially
broad, a legislative grant of authority must be construed, whenever possible, sothat it is no
broader than that which the separation of powers doctrine permits”]).

In regard to the. CPC’s power to offer immunity, its use may certainly interfere with a
DA’s diseretion to determine who to prosecute, since-an immunized witness may not
subsequently be charged for matters falling within the grant of immunity. But this alone cannot
be held to violate the DA’s ¢onstitutional authority. The power to facilitate the giving of relevant
testimony by granting immunity is a tool commeonly-granted to investigatory bodies besides a DA
—including to the Legislature itself (see Leg Law § 62-b [Legislature]; Enviro Conserv Law § 71-
0517 [Department of Environmental Conservation]; Jud Law § 42[2] [Commission-on Judicial
Conduct]; Elec Law § 3-102[6] [State Board of Elections]; see also Peoplé v Cahill, 126 AD
391,395 [2d Dept 1908] [“The principal object of immunity statutes is. to give immunity to
witnesses called in an investigation against any crime.that may be revealed thereby, so that they
may not shield themselves behind constitutional privilege, but may be required to testify, to the

end that the investigation may be ¢arried on™]). Indeed, courts have recognized the Legislature’s
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power to expand via legislation the circumstances in which immunity can be offered, and have
never.intimated that in doing so it tteads unlawfully on the prerogativés of DAs (see Matter of
Doyle, 257 NY 244, 252 [1931] [Cardozo, C.J.][“The purpose of'the Constitution was . . . not fo
foreclose the Legislature from establishing additional [testimonial immunities]™]; see also. People
v Buftalo Gravel Corporation, 195 NYS 940, 948 [Sup Ct, Sullivan Cty 1922] [“Such
[testimonial immunity] statutes 'when sufficiently broad, have been invariably held to be
constitutional]).'* Further, the existence of numerous bodies that can offer immunity contradicts
plaintiffs’ contention that the grant of immunity power in the present statute *“stands in contrast
to standard ctiminal procedure, where courts confer immunity ‘only when expressly requested by
the district attorney to do so’ * (PL MOL 20 n 24 [citing Crim Proc Law § 50.30}). There is
nothing at odds with “standard practice” to allow investigatory agencies to immunize witnesses
when relevant to their patticular responsibilities.

Plaintiffs’ argument appears to rest on the assumption that the immunity will be used to
immunize the target of a DA”s investigation‘or prosecution. But there is no reason that this need
be.so, And if the DA beliéves the Commission is improperly using immunity to interfere with
matters appropriately placed within its discretion, it is entitled to advance notice of suech, and
therefore has the ability to challenge it in Court (see Jud Law § 499-d[2]).

Similarly, in the event a DA believes that the public release of certain information-
obtained by the Commission or the presence of a particular ihdividual at a hearing will
substantially interfere with an investigation, he or she can notify the CPC, and CPC must refrain

from interference (see Jud Law §499-d[1]; see also Tr 96 [acknowledgment by defendant that

_ ¥ Buffalo Gravet addressed a claim that there was a purpgted conflict. berween an immunity statite-and the
“withiess’s right against self-incrimination. For present purposes, the salient point is that ldws allowing investigative
bodies t¢ grant imimunity are common, and thére is no appatent caselaw ﬁnd'ing them to vialate DAs* ¢onstitutional
authority to decide who to prosecute;
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statute leaves protection of DA’s work product privilege intact]). While there is significant
ambiguity as'to how this procedure will operate in practice (see Tr 34-37] [position of defendant
that Commission not required to follow DA’s view-on what constitutes interference]), that is a
matter than can be addressed through litigation as the statute-is applied.'” None of the above
provisions cited presents a facial violation of the DA’s.authority under the State Constitution.
There is.one wrinkle inthis analysis which bears noting. The memorandum in support of
Chapter 202.indicated that the sponsors’ interit in creating the Commigsion was, in part, to
“oversee [the] discretion” possessed by district attorneys “in determining who to prosecute™
{(Memorandum in Support, Chapter202, Justification). And at oral argument; counsel for the
Speaker affirmed that he believed the statute gave the Commission this authority (Tr16-17).
Counsel went on to make clear the limitations on, any such power, inthat the Commission

has no authority to “countermand decisions,” to“control a prosecution” or “mandaté thata
prosecution happen or not happen™ (id. at 17-18). Moreover, in a post-argument submission,
Speaker Heastie clarified his position as follows:

“Article 15-a does not-give te CPC carte. blanche to second-guess.

such discretionary policy choices [such as declining to-prosecute

low-level drug offenders]. It allows the CPC to investigate only

Instances where those decisions violate the “for ¢ause® standard of”

§ 499-f(1). A prosecutor’s decision not fo prosecute certain crimes

based on limited resources-or good-faith policy considerations is

not “misconduct in office . . ." [and] could be challenged on an as-

applied basis’ ” (Defendant’s Post-Argument Letter of 12/11/19

[“Def Post-Arg Ltr]) at 3.

If the Legislature in fact intended to vest in the Conimission the jurisdiction to

13 However it is.construed, this-provision is not necessarily a cure-all for any potential interference-issues.
since a DA may not be aware of the pendency of a CPC investigation; or.of steps about to be:taken by the
Commission which may impede the exercise of the DA’s authority. - The point here is that there is no way to
determine on the face of the statute whether and to what degree the Commission’s work may-impact DA’
investigations, and how the mechanisms available to the DA to prevent such impact will:function in practice,
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investigate and sanction those matters-broadly falling within a prosecutor’s-diseretion, and which
do not exceed the constitutional limits on'such discrétion — that is, which were not intentionally
discriminatory as set forthin Wayre, supra — such would cross.the boundary into-a prosecutor’s
constitutional authority as defined in Mater of Carter-and Hodgdon.'® But there is no'provision
in the statiité that cleatly grants the CPC the authority to investigate and sanction such
discretionary choices. Any challenge to the statute on this basis is thus premised upon-a
hypothetical future exercise of authority, which is appropriate for an as applied challenge'” (see
Stuart, 100 NY2d 4t 422 [in a facial challenge, the Court “will not strain to:imagine marginal
situations in which the application of the statute is not so clear™] [citations omitted]).
IV,  Other Separation of Powers Chllenges

In addition to challenging the statute for-its alleged intrusion into the authority of the DA,
plaintiffs raise other separation of powers arguments, concerning in particular the claim that
Article 15-a'will allow the Legislatur'e' and judictary to usurp matters constitutionally vested in

the-executive. branch by granting the legislative and judicial appointments combined a majority

% 1do not find persuasive defendant’s contention. that the Commission's pronouncements could never
interfere with.the constitutional prerogatives of a DA because it has on ly the power to publicly denounce. (through
admonition or cetisure), or to make tecommendations or removal that the Governor is free to reject de novo (see Tr
24). The whole point of the statute; as reinforced in the submissions of both defendant and amici, is that it will
implemerit an oversight systemn that will be strong enough to detect and deter misconduct [see Def MOL 2 [Articie
15-a:will put in place a “systemof review and oversight in order to seek to Feduce the instances in which
prosecutorial zedl may resilt in violations of the law or professmnal ethical rules™); Amici Innocence Projeet, et al
MOL 34 [*The Conimission will provide necessary review of conduct by prosecitors-who fail to meet the high
standards required by their role, and discourage prosecutors from engaging in misconduct in the first place™]).
Defendant cannot portray the Commlsswn as a.powerful watchdog when counsel WlShES to stress the policy-goals i it
will effectuate, and thetiasa toot.hless advisory bady when it wishes to stress its limitations. In any:case, plaintiffs’
contention that a public finding by an-officially sanctioned body condemmng the actions of a DA or ADA will have
sighiificant impact, and can:potentially have “devastatmg consequenges”™ for that individual’s professmnal life, is
persuasive (Tr 26). That does not make it impermissible; it merely. means; the Commission’s actions, must stay within
constitutional limitations.

i I note infa-p 26 that a separation of powers challenge is generally appropnate for. facial review, since
this doctrine serves. asa structural: safeguard. The problem in this instance, however, is that a separation of powers

problem will only arise-in the first instance if the statute is construed in a particular manner, which is not compelied
by the statutory text.
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of the Commission members (see PI MOL 28 [« the-statute impropetly tasks legislative leaders
and the Chief Judge with appointing CPC members, who are indisputably officers of the
executive branch™]).

The separation of powers doctrine “is the bedrock of the systerh of government adopted
by this State in establishing three coordinate and coequal branchies of government, each charged
with performing particular functions” (Matter of LeadingAge New. York, Inc., 32 NY3d at 259
[citation omnifted]). Pursuant to this doctrine, the aim of the State Constitution “is to regulate,
define and limit the powers of government by assigning to the executive, legislative and judicial
branches distinct and independent powers, thereby ensuring'an even balance of power among the
three” (Matter of Maron vSilver, 14 NY3d 230, 258 [2010] [citation and internal quotation
marks omifted]). The Legislature is required to “make the-critical policy decisions, while the
executive branch’s responsibility is to implement those policies™ (Matter of LeadingAge New
York, Ing.; 32 NY3d at 259), leaving the Judiciary todeterming the respective rights and
obligations of parties appearing before it in a particular matter (see Klostermann v Cuomo, 61.
NY2d 525, 536 [1984] [the appropriate forum to determine tights and obligations undér the law
is the judicial branch]). Each of these thrée branches, while not required to operate in a vacuum,
must riot be “allowed to-arrogate unto itsélf powers residing entirely in another branch” (Under
21, Catholic Home Bur. for Dependent Children v City of New York, 65 NY2d 344, 356 [1985]).

A separation of powers violation is appropriate for review in a facial challenge, asitisa
“structural safeguard, rather than a rémedy to be applied only when specific harm, or risk of
specific harm, can be identified” (Marier of Maron, 14 NY3d at 260-261 [emphasis. in original],
citing Plaut v Spendthrift Farm, Inc., 514 US 211,239 [1995]). Atithe same timé, T must

construe the statute “whenever possible; so-that it is no broader than that which the separation of
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powers doctrine permits” (Boreali, 71 NY2d at 9).

Plaintiffs’ arguments in this regard are premised initially on Article V of the State
‘Constitutien, which provides that except as to certain constitutionally delineated agencies, “the-
head of all other departments and the members of boards and commissions . . . shall be appeinted
by the governor by and with the advice and consent of the senate and may be removed by the
governor, in'a manner to be prescribed by law” (NY Const art V, § 4). Plaintiffs contend that the
CPC is subject tc’»’this constitutional cominand, and the appointment of its members therefore
must be by the Govertior with the advice and congent of the Senate, with their removal reserved
for the Governor. This provision, liowever, is meart to apply only to such commissions or
boards that serve as “heads of departments™ in the executivé branch, but not to every otlier
“subsidiary board or commission within the twenty permanent Departments™ (Matter of Cappelli
v Sweeney, 167 Misc 2d 220, 230-231 [Sup Ct, Kings C'ount_y 19951, affd on op-below 230 AD2d
733 [2d Dept 1996]).

Maiter of Cappelli traced the origins of this section to.a 1915 reform proposal ultimately
developed via the Reconstruction Commission chaired by Robert Moses and ratified by the
voters in 1925, The proposal made clear that section 4 applied only to * ‘heads;’ be they single
individuals or the members of boards ot commissions, of the [then] seventeen proposed
constitutional Departments™ (id: at 227). The intent of the provision, as-explicated by the Moses
Commission, was “not to require Senate confirmation of each and every member of every
subordinate bureau, board or commission within the Departments” (id. at 229). Moreover, “the
amendment left to the Legislature the responsibility to devise the precise details of the new
scheme” (id. at 230). Given that the CPC is not the head of any of the twenty executive

departments, under Capelli it must be considered an executive branch subsidiary comrmission,

27

o . 27 0of 63




(FTCED__ALBANY COUNTY CLERK 0172872020 04: 27 PN | NDEX NO. 906409- 18

NYSCEF DOC. NO. 129 RECEI VED NYSCEF: 01/28/2020

and thus not subject to Article V, Section 4.

Plaintiffs make a number of arguments as.to why Matter of Capélli 15 not dispositive on
this issue, but all are unavailing. First they contend that Article V, Section-4 “at the very least
demonstrates that the State Constitution was designed to guarante lines of accountability within
the executive branch so that the Governor may effectively ensure the faithful execution of the
laws and be held-responsible for any failures to do-so,” and thius:“it-wotld be irrational for
[this section] to require gubernatorial appointment of department heads. for the purpose of
ensuring executive branch accountability if the officers performing executive duties within those
departmients were not appointed by, and did not answer to, the départment higads orthé Governor
himself™ (P1 Reply MOL 19 n 22 [emphasis in original]). Plaintiffs contend that the Governor’s:
right to make:such appointments derives not only from Section 4,but from the gerieral executive
power granted the Governor by the Constitution (Art IV, § 1), which vests him or her with the
authority to “take care that the laws are faithfully executed” (Art TV, § 3) (see Pl MOL. 26-27).

Plaintiffs acknowledge. that there is no controlling authority in New York law regarding
whether appointnients to-subsidiary boards with exécutive functions must be made by the
Governor.(see PI MOL 30 [“the New York Court of Appeals does not appear to have directly
confronted this issue™]). Instead, they rely on federal caselaw cons,truing--the United States
Constitution, as:well as decisions from other states. And; indeed, the caselaw is clear that-under
the Federal Constitution, Congress is getierally barred from making appointments. to boards or
commissions carrying out executive functions, including investigation, enforcement and
adjudication (see Buckley v Valeo, 424 US 1, 120-143 [1976] [finding violation of separation-of
powers in grant of majority of appointments to Federal Election Commission to Speaker of the

House and President Pro Tempore of Senate, given the FEC’s “wide ranging enforcement”
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power]; see also Springer'v Gavernment.of Philippine Islands, 277 US 189, 203 [1928] [finding
unconstitutional the création of a goverhing body with legislative appdintees; “public agents . . .
charged with the exercise of executive functions [are] beyond the appointing power of the
Legislature™)).

For & number of reasons I find that this line of caselaw does not bar the kind of legislative:
and judiqia]}appdi‘ntmcnts provided for under the statute here.

First, that line-of cases.is based on detailed explication of the history of the federal
constitution, and its Appointments Clause (see e.g. Buckley, 424 US at 134 [Congress. may not
“vest ini itself, or-in its officers, the authority té appoint officers of the United States. when thie
Appointments.Clause by clear implication prohibits it from doing so”]). Such a reading does not
necessatily translate into the New Yotk constitutional framework'® (see Matter of Jennin g5
New. York City Couincil, 10 Misc 3d 1073{A], *4 [Sup Ct, NY County 2006] [the federal doctrine
of separation of powers “has a broad impact on the Federal government because such doctrine is
needed to balance and explicate the scparate pieces of the divided sovereignty of the Federal
government under the reiativelys'kél'etail US. ,[‘Ctjnstituﬁ'On].” but “[t]he State’s more déetailed
constitution , , . limhits in significant part the need for such analysis”™}; see also Tarr, Interpreting
the Separation of Powers in State Constitutions, 59 NYU Ann Surv Am L, 329, 330-331 [2003]
[*“State courts may follow federal precedent in interpreting:state provisions dealing with the
structure:and operation of state government, ... . [but] are under no obligation to do. s0™7]). Tothe
contrary, reading this caselaw as a general bar on legisiative appointments to bodies carrying out

some executive functions wonld upend wide swaths of New York law and longstanding practice.

18 Plaintiffs correctly point out that New York courts often cjte fuderal caselaw oh separation' of powers
issues (see P1.Reply MOL 11). But that does not indicate that federal cases interpretirig spécific-and different
language and history of the Federal Constitution muist be controlling here, notwithstanding that New, York's
historical practices and constitutional provisions on.this very.question are different. '

29

29 of 63




(FTCED._ALBANY COUNTY CLERK 0172872020 04: 27 PN | NDEX NO. 906409- 18

NYSCEF DOC. NO. 129 RECEI VED NYSCEF: 01/28/2020

Numerous New York commissions and boards, including the Joint Commission on Public Ethics
{(“JCOPE™) and the now defunct State-Comimission of Investigation (“*TCI”) have included
legislative appointees to carry out the sort of tasks which Buckley found to fall under the
authority of the executive (see Exec Law § 94 [JCOPE]; Unconsol Law § 7501 [TCI]), and the
Legislature has been granted appointments to other bodies carrying out such classically executive
roles as administering authorities (see e.g. Public Auth Law § 1020-d [Long Island Power
Authority Board] . 'State Fin Law § 161 [State Procurement Council, setting guidelines for agency
procurement]). Moreover, countless other entities fulfilling executive functions have members
which must be.appointed by the Governor on “nomination” ot “recommendation” of legislative
leaders, a practice requiring the Governor to choose individuals-identified by the legislative
branch [see e.g. Elec Law § 3-100 [Board of Elections]; NY Rac Pari-M Law § 102 [Gaming
Commission]). This is almost certainly incompatible with the way the Supreme Court has read
the US Constitution (see Buckley, 424°US at 126 [“any appointee exercising significant authority
pursuant to the laws of the United States is an ‘Officer of the United States,” and must, therefore,
be appointed in the manner prescribed by 5 2, ¢l. 2, of that Article,” i.e., by the President with
advice and consent of senate]). Yet the practice of granting the Legislature the-right to nominate.
or appoint-a minority of members to beards and commissions carrying executive functions is
deeply ensconced within New York’s governmental structure (¢f Free Enterprise Fund v Public
Co. Accounting Oversight Bd., 561 US 477, 505-506 [2010] [noting, in finding process for
removal of federal agency officials insulated from the President to be unconstitutional, that there
was no “historical precedent” for such a structure]).

The mere fact that a practice has long.existed without court challenge does.not by itself

demonstrate its constitutionality (see Bordeleau v State, 18 NY3d 305, 318 {201 1] [Pigott, J.,
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dissenting] [“[u] nconstitiitional acts do not become constitutional by virtue of repetition, custom,
or passage of time”]; accord Hissein v State, 19NY3d 899, 904 [2012] [Ciparick; J.,
concurring]). But in this case, I am faced with a longstanding and broadly adopted practice,
apparently unchallenged in the frequent litigation involving the actions of bodies with legislative
appointees,'” and the question before me is ot whether that practice (appointments by non-
executive officials to-board having executive functions)-violates a specific constitutional
command, but whether it is inconsistent with broad separation of powers principles. The courts
have recognized that under those principles “the duties and powers of the legislative and
executive branches cannot be neatly divided into isolated potkets” (Borguin v Cioino, 85 NY2d
781, 784 [1985] [¢itations omitted]). In particular, the Court of Appeals has “steadfast{ly]
refus[ed] to construe the separation of powers doctrine in a vacuum, instead viewing the doctrine
from a commonsense perspective™ under which “[t]he exigencies of government have made it
necessary to relax a merely doctrinaire adherence to-a principle so flexible and practical, so
largely-a matter of sensible approximation, as that of the separation of powers” (id. .at'785
[citation-omitted]).

Thus, in determining whether plaintiffs have met their heavy burden of showing that the
arranigement enacted by this legislation violates separation of powers pringiples on the statute’s
face; it is relevant that as a practical matter New York has not historically applied-the same bright
line restriction against legislative appointments as that adopted by the Supreme Court’s
construction of the federal charter, Thdeed, the New York Constitution #rself includes provision

for appointments by the executive, legislative and judicial branch to. the. body on which the CPC

¥ \n People v Gallagher (143 AD2d 929 [2d Dept 1988]), the Appeilate Division upheld against a
“separation.of powers” challenge a ruling by the trial court vacating the appointment of a Special Progecutor based
.on-an objection by TCI, The exact nature of the challenge.— and if it implicated the appointment:structure of TCI —
is not set forth ir: the opinion,
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is modeled: the Commissien on Judicial Conduct (see N'Y Const art VI, § 22[b][1]). While
plaintiffs-contend that this indicates that constitutional ameéndment is the proper means:to allow
for-such appointments (Tr 47), a more persuasive reading is that the drafters saw no contradiction
between the bedrock principles of*se,paration of‘powers established in the State Constitution; and
legislative appoiiitments to a minority of positions on a Commiissiori carrying out investigatory-as
well as adjudicative functions.

Plaintiffs argue‘that the Commission is distinet from other such bodies found in New
York law, in that the judicial and legislative appointees make up a majority of the Commission’s
members, and thus could authorize investigations and impose saniction without:any support from
gubernatorial representatives whatsoever (see Tr-46 [distinguishing JCOPE on ground that at
least two. gubernatorial-nominees-must approve certain of its actions]). But this highlights a
significant problem with plaintiffs’ argnment: it is premised on the argument that rion-executive
‘appointees cannot constitutionally be able to control a CPC determination, since the Commission.
would be performing purely “executive” functions. But the matters given to its authority concern
the oversight and disciptine of attorneys — matters which have always fallen within the bailiwick
of the judiciary.

The CPC’s functions include the conduct of hearing and imposition of sanctions, matters.
long recognized as quasi-judicial (see Wiener v Weintraub, 22 NY2d 330, 332 [1968] [grievance
committee investigating complaints of attorney misconduct and conducting hearings'thereon was
acting in quasi-judiciai" capacity]; Erdmarn y Stevens, 458 F 2d 12085, 1208 [2d Cir 1972], cert
denied 409 US 889 [1972] [conduct of disciplinary proceedings against attorneys “amounts to a
judicial inquilfy”]ﬂ). Moreover, the power of the courts to oversee and discipline the legal

profession is well-established in New Yotk law. That power dates back to the first New York
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State Constitution enacted in 1777, which provided that attorneys would be “regulated by the
rules and orders of the said courts[]” (People ex rel. Karliviv Cidlkin, 248 NY 465, 471472
[1928] [Cardozo, C.J.]). Although the clause was withdrawn from the next iteration of the State-
Conistitution that followed in 1821, Chief Judge Cardozo found this autherity to b an “implied”
aspect of the courts’ powers, and in any cas¢ was “explicitly confirmed™ by statute thereafier (id
at 477). Indeed, as set forth at length infra section VII, plaintiffs assert — and I find — that the
specific oversight granted the Commission over prosecutors’ compliance with the Rules of
Professional Conduct conflicts with the constitutional role given the Appellate Division over
such matters. Plaintiffs cannot argue at the same time that granting the judiciary appointments to
a Commission taske'd“wi_th policing miisconduct in the Court system interferes with the
executive’s prerogatives.in this area. The:only possible separation of powers concern raised by
the structure of the Commission therefore involves the presence of le gislative appointments —
and those c‘Onsﬁtu‘te a minority, incapable of acting without support from the other branches”
desi gnees, and a common feature of New York’s administrative state.

Furthermore; any separation of powers concerns-are diminished by fact that the
Commission has no power to'impose any sanction beyond a public censure, and a
recommendation for removal that the Governor must review de novo. Thus, the miatters
entrusted within the CPC’s authority do not infrude on the Governor’s constitutional
prerogatives. In addition, the legislative oversight it creates is-over local officials, not a.co-equal
branch of State Government. While, as-set forth -be'lo'wi,' public censure is not:a toothless or
insignificant consequence, the fact that the CPC can do no more than pronounce and recommend
limits the degree to which it threatens to overfurn the constitutional balance between the three

branches of government:(see Free Enterprisé Fund, 561 US at 507 n 10 [distinguishing

tyd
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administrative law judges from other officials subject to constitutional requirements of executive

appointment and removal to the extent some “possess piirely recommendatory powers”]},

Plaintiffs also argue that the statute violates separation of powers principles by not,
granting the Governor the right to removeall CPC Commissioners. They again cite Article V,
Section 4 for this proposition, but as stated-above, that provision does not apply to:the appointees
in this case, If plaintiffs> submission can be read to claim some more comprehensive right of the
executive to .""appoiht[] and remov[e] executive branch officers” (PI MOL 27}, that argument is

based on the progeny of the federal separation of powers precedents cited above, and in particular

Free Enierprise Fund. That case found unconstitutional a process for removal of executive

brarich officials which ultimately-insulated the removal determination from the President him or

herself. But the decision was premised on the President’s right to "‘appO'inf[_], oversee[] and

control[] those who execute the laws™ (561 US at492, citing 1 Annals of Cong. 463). The right

to remove was, in short, found to be patt and parcél of the President’s right to appoint and

supervise executive branch official. For reasons stated above, 1.do not find any blanket

constitutiona) rule in New York State that compels gubernatorial control over all members of

inVesti'g_ati\'fe and quasi-judieial bodies, For the samé reasons, the Supreme Court’s tulings on the
executive’s right to remove such officials are inapposite.

Lastly, plaintitfs argue that since the Governor is the head-of the Executive Department,

the Legislature cannot p_rovi'de for legislative appointees to an agency housed there (see P1 Reply

MOL 8 ["The CPC embodies executive power [as] . . . it resides within the Executive
Department, the unit of the executive branch that is headed directly by the governor and reserved
for “purely executive-and administrative’ functions"]). But both the State Constitution and

Matter of Cappelli merely talk about the principles governing appointment to the State’s “twenty
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departments”; neither requires that there be an “Executive Department-,'-”"much' less indicates that
a different set of constitutional rules applies if one of those departments is so labeled, or is
headed directly by the Gevernor. Indeed, in practice entities with both legislative and executive
appointees have been housed within many different state departments, in‘cluding the Executive
Department (sée Envir Conset Law § 44-0105[1] [Hudson River Valley Greenway Conimunities
Coungil, placed in the Executive Department, consists of members appointed by the Governor,
Legislature, select counties, and the Mayor of the City of New York]; Exec:Law § 702[1] [Most
Integrated Setting Coordinating Council, 'plac-‘ed in the Executive Department, has'members
appointed by both the Governor and Legislature]).

In suim, I find that New York separation of powers concerns-are not controlled by federal
precedent, and given the history. and practice of this State, the limited powers assigned to the
CPC, and the traditional role played by the judiciary in regulating attorney conduct, no facial

violation of separation .of"powe_rs principles has been brought about by Article 15-a.

V. The CPC and the State’s Civil Department Structure

As initially created in Chapter 202, the Commission was not assigned to one of the
State’s departments: To address this.issue, the 2019 amendments placed the Commission within
the “Executive Department” (Jud Law § 499-a). Plaintiffs argue that this “superficial change did
not cure the problem,” and that the statute as amended violates the requirement in Article V.,
Section 2 of the State Constitution that “[t]here-shall be not more than twenty civil departments
in the state government™ (see P MOL 35). Specifically, plaintiffs maintain that because the
Commission “remains unaccountable to any civil department head, the Governor, ‘ot any other
superior authority within-the executive branch, it contravenes the structure and purpose of the

civil department system™ (id. at 36).
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Defendant contends that the purély cosmetic task of announcing the placeriient of a body
within one of the twenty departments is “absolutely . . . all [that is] required™ to comply with
Article V, Section 2, while speculating that such placement is not meaningless, since it “may-
have implications fot all imariner df"ad_m'iniSIrative and budgetary aspects of the opération of that
branch in terms of who they go to for getting allocations from the state’s budget and how thg.y. 2o
about appointing various individuals who may work as employees of CPC and so forth” (Tr 52).

This argument presents troubling questions regarding the implementation of the
constitutional requirements of this section. It is clear, on the one hand, that the enactment of this
constitutional provision was not intended merely to require the inclusion of a meaningless
reference to some depattment inthe text of legislation, but rather was directed at streamlining
state government through reducing the then-existing “miscellaneous collection of 187 offices,
boards, commissions and other agencies .., independent of one another and most ... subject to no
direct and effective supervision by a superior authority” into a consolidated set-of departments
(see Matter of Capellii, 167 Misc 2d at 227-228). On the-other hand, it is equally clear that the
practice of complying with the résulting constitutional language by merely “labeling” a
commission or board as being housed within a particular department, notwithstanding that it is.
run by its own board, is entirely commonplace® (see e.g. Exec Law § 94 [placing Joint
Commission on Public Ethics in the Department of State, although run by board appointed by
Legislature, Goverrnor, Attorney General and Comptroller]; Work Comp Law §§ 76 & 77
[continuing State Insurance Fund within the Departmerit of Labor, subject to beard appointed by

Governor, including upon recommendation of various legislative leaders and outside groups]; see

Another ‘means used to avoid the limitation, apparently commori at one time, was to create lon gstanding
‘but ostenszbly temporary” bodies, which are exempt from the limitation to twenty departments (see McCardfe v
Cupran, 74 Misc'2d 163 [Sup Ct, Albany County 1973].
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also supra p 35).

As Matter of Capelli makes clear, however, while the purpose of the amendmerits to
‘Article V was to consolidate the far flung state agencies into a limited number-of depariments, it
gave “the Legislature the responsibility to devise the precise details of the new scheme” (167
Misc 2d at. 230). Overtime, the Legislature has interpreted that provision loosely, to-allow for
the creation of new boards essentially independent of the departments where they are housed.
Not a single case has struck down thie creation of a body as outside the limitations of Article V,
‘Section 2, and to do so would involve the Courts in the particularly inappropriate task of
monitoring the structure of State government, either abolishing non-confirming boards ot
requiring that they have.some kind of non-cosnetic relationship with the department where they
have been placed. Given the historical record, and the dearth of any legal authority for this far-
reaching alternative, I cannot say that the statute violates Article V, Section 2 (see id. at 232
[looking at prior decades of practice in determining appropriate construction of Article V,
Section 4]).

VI  Atticle 15-a and Powers of the Chief Judge

Plaintiffs argue that the powers of the Chief Judge of the Court of Appeals-are limited by
the State Coﬁstitution, and do not éncompass the authority granted the.Chief Judge by Article 15-
a 1o make member appointments to the CPC (P1 MOL 36). 'This argument, however, runs
contrary to the constitutional provisions-governing the powets and duties of the Chief Judge, and
those which grant the Legislature authority to regulate the eourt system.

Pursuant to Asticle VI, Section 28(a) of the Constitution, the Chief Judge. of the Court of
Appeals is “chief judge of the state of New York and shall be the chief judicial officer of the

unified court system.” Section V1, Section 28(b) further provides for the appointment of a chief
37
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administrator, through whom the Chief Judge is responsible for the supervision and the
administration and operation of that system (see Corkum v Bartlett, 46 NY2d 424, 428-429
[1979] [citing Article VI, Section 28[b] and finding that administrative powers of the:Chief
Tudge over the-unified court system “are complete”)). This constitutional grant of administrative
power “is niot to be réad in [a] hyperrestrictive manner™ (id. at 430).

‘This authority, however, is subjectto Article VI, Section 30 of the Constitution, which
provides that the Legislature has the same authority to regulate the jurisdiction of the courts as it
did prior to the enactment of the current Constitution, as well as to regulate their practice and
procedure (Bloom v Crosson, 183 AD2d 341,344 [3d Dept 1992}, affif 82 N'Y2d 768 [1993]; see
also Cohn v Borchard, 25 NY2d 237, 247 [1969] [“authority to regulate practice and procedure
in the courts lies principally with the Legislature™]). Thus, under New York’s “constitutional
scheme, the authority to regulate the courts is 'split between tlie Legislature and the Chief udge™
(Bloom, 183 AD2d at 344).

Pursuant to this authority, the Legislature may vest the judiciary with new gowers that are
“reasonably incidental to the performance of judicial duties” (Jn re Richardson, 27 NY 401, 410
[1928] [Cardozo, C.1.]). This standard applies specifically to a statute vesting judges with the
power of appointment (see id. at.418]).

Richardson derived this standard from People v Hall (169 NY 184 [1901]), which upheld
a statute autherizing the Appéllate Division to-appeint Commissioners of Jurors. Among other
things, Hall noted that the:State Constitution of 1846 contained a provision stating that judges of
the court of appeals. and-.justices-of the supreme court should not“exercise. any power of
appointment to public office,” but that provision was then omitted from the Constitution of 1870,

and replaced with language barring judges from “hold[ing] any othier office-or public trust” (id, at
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195). Language materially the-same remains in the Constitution today; stating that judges may
not “hold any other public office or trust except an office in.relation to the administration of the
courts” (see NY Const art VI, § 20{b]J[1]). The 19th Century clause precluding judges from
exercising any-appointing authority remains absent from the constitutional text,

Hall found that this change in 1ang_uage'- made clear that a judge “is no longer prohibited

absolutely. from appointing to public office,”'

provided such appointment is relevant to Court
administration (169 NY at:195). Hall held this to be true in regard to the-appointment before it,
since it “aids the judges in the performance of their judicial. functions” (id at 196).,

The same principle applies here. The judiciary, and the Chief Judge at its head, has the
“inherent power to address actions which are meant to undermine the truth seeking function of
the judicial system and place in question the integrity of the courts and out system of justice™
(CDR Creances S.4.5. v Cohen, 23 NY3d 307, 318 [20'..1'4]'; see also Moxham v Hannigan, 89
AD2d 300, 302 [4th Dept 1982] [“it cannot be disputed that a Judge [including the Chief Judge]
has the overriding duty to preserve the integrity and honor of the judicial system™]). The
Legislature’s assignment to the Chief Judge of appointing authority to-a Commission tasked with
oversight of misconduct by prosecutors in judicial proceedings is consistent with that inherent
powet.

Further, the grant of such appointment power to the Chief Judge is neither unusual nor a
departure from prior practice. The Constitution itself tasks the Chief Judge with making
appointments to the Commission on Judicial Conduct and Commission on Judicial Appointment
(see NY Const art VI,_ §§ 2, 22),-and both the Legislature and the Office of Court Administration

in its own rules have given the Chief Judge appointment authority to boards involved with the

*! Although the Court made this point specifically in-relation to Supreme Court Justices, the same principle
appligs with equal forc‘e:to.j'udgcs-of-th'e.Cou'rt of Appeals, including:thé Chief Judge.
39
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oversight of the court system (see NY Exec L § 833 [Indigent Legal Services Board]; NY Legis L
§ 1-1 [1-t] [Advisory Council on Procurement lobbying]; NY Ct Rules, §137.3 [Fee Dispute
Resolution Program]: NY Ct Rules, § 51.1 [Permanent Commission on Access to Justice]).

In sum, granting the Chief Judge appointments to the Commission does not exceed the
Legislature’s.authority to give the judiciary the power to make a‘ppointments."‘r&asonabl)__f
incidental 10 and in aid of the performance of judicial functions.?

VI, Conflict with the Appellate Division’s Role in Attorney Discipline

Plaintiffs also challenge the statute on thé ground that it would intetfere with'what they
characterize as the exclusive authority of the Appelfate Division over matters of attorney
discipline, in so far as the CPC has the authority to admonish and censure attorneys, as well as
recotimend their removal, on the basis of violations of attorney disciplinary rules: Defendant’s
-argument in this regard is based on Article VI, Section 4(k) of the New York Constitution, which
provides as relevant here that “[t]he appellate divisions of the supreme court shall have all the
jurisdiction possessed by them on'the effective date of this article [i.e. September 1, 1962] and
such additional jurisdiction as may be prescribed by law.™ It is plaintiffs* contention that this.
provision locked in the exelusive authority the Appellate Division held over atiorney discipline at
that time, and that the powers granted to the CPC render the Appellate Div-ision'?-s authority in
this area non-cxdus’ive_,_ thereby unconstitutionally reducing its jurisdiction (see PL. MOL. 42
[“Article 15-a not only destroys the Appellate Division’s exclusive authority to say what.
constitutes attorney misconduect, it also impermissibly shrinks the Appellate Division’s

jurisdiction (because those claimis will no longer be decided by an Appellate Division attorney.

I inaking this finding, 1.do not, of course, express any view as to whethér the statute will actually
advance these goals. The point is that given the legislative purpose underlying the creation of the CPC, it was
permissible to give the Chief Judge the authority to make appointments thereon.
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grievance committee)]).

T6 address this argument, I must answet four questions: (1) whether the jurisdiction of
the Appellate Division over discipline has been written into the Constitution by the enactment of
Article VI, Section 4(k); (2) whether any such-constitutionalized jurisdiction requires that the
Legislature preserve the excl usivizjz of that authority as a constitutional mandate; (3) whether such
exclusivity is broad enough to.cover actions that do not impact an individual’s law licerise; such
as the admonition, censuré and recommendation of removal which may be issued by the
Commission; and (4) whether the role played by Appellate Division judges set forth in the
statutory scheme sufficiently preserves its jurisdiction, so as to avoid any constitutional
violation,

Lanswer the first three questions in the affirmative; and the last in the negative. Asa
result, I find that by this argument plaintiffs have identified a constitutional flaw in the statute.
The explanation requires some historical background.

As-noted supra pp 32-33, the task of bver-Seeing attorney discipline has been the provinee
of the judiciary since before New York was a State.”* Aftet the Appellate Division was created
following the Constitutional Convention of 1894, in 1912 the Legislature vested it by statute with
the power to “censure, suspend from practice or remove from office any attorney and counselor

at law admitted to practice as such who is guilty of'professicinal mi‘sconduct, malpractice, fraud,

2 Asdiscissed in the, following section, no Appellate Division plays.arole in reviewing the decisions of the
Commission as such; rather, the statute creates a new appellate body, consisting of the four presiding justices of the
various Appellate Divisions, whieh may review the determinations of the CPC should the prosecutor choose to
appeal. Tokeep distinct the issues addressed in this section and the next, 1 will presume for purposes of the present
discussion that the presiding justices may-constitute the “Appellate Division, and will leave for later the question of
whether this-contention is; in fact, legally sustainable;

* Justice Cardozo, writing prior to enactment of the constitutional clause at issu, noted the questioirat the
heart of the present dispute, but declined to rule on it: “whgther the power may be withdrawn or modified by statute”
(People ex rel Karlin, 248 NY at 477):
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deceit, crime or misdemieanor, or aity conduct prejudicial to the administration of justice,™along
with other sanctionable offenses (see In re Robinson, 209 NY 354,355 [1912]). Such authority
was implicitly imported into the State Constitution in 1925, when the Appellate Division was
granted-“such original or appellate jurisdiction as is now or may heredfter be prescribed by law”,
& change interpreted as “influenced by a desire to preserve the jurisdiction of the Appellate
Divisions as broadly as.it was then-constituted’ ” (People v Pollenz, 67 NY2d 264,268 [1986],
citing 9 New York Constitutional Convention of 1938, Problems Relating to Judicial
Administration and Organization, at 97 [Poletti.ed.]).

The same inténtion underlay the amendment to the Constitution creating the present,
Section 4(k). A propoesal in 1957 to create a tribunal separate from the Appellate Division was
shelved “for fear that-the creation of'a séparate coutt with a.new definition of appellate and
-original jutisdiction might unwittingly result in the loss of some jurisdiction” (id. at 268 [citation
omitted]). ‘A second proposal to restrict the Appellate Division®s jurisdiction to that “provided
by law” was rejected as well (id.). The resiilt was the ciutent formulation, which was cléarly
intended to “constitutionalize” the then-éxisting jurisdiction of the Appellate Division (see
People v Lopez, 6 NY3d 248, 260 [2006]). That is, section 4(k) “fixed the floor of the
jurisdiction of the Appellate Division as it existed on September 1,'1962” (see People v Farrell,
85 N'Y2d 60, 65 [1995]).

As noted above, this jurisdiction included the power to disciplinie attorneys. In light of
section 4(k), such authority “can only be.limited by constitutional amendment” (id. at 262 1 7).
Otherwise, the Legislature is barred “from reducing the jurisdiction of the Appellate Division in
any way” (Polleriz; 67 NY2d at 268):

The Speaker dsserts that Section 4(k) only preserves the jurisdiction of the Appellate

42

42 of 63




(FTCED_ALBANY COUNTY CLERK 01728/ 2020 04: 27 PM | NDEX NO. 906409- 18

NYSCEF DOC. NO. 129 RECEI VED NYSCEF: 01/28/2020

Division over appeals from final judgments, and “does not address the scope of the Appellate
Division’s authority over attorney discipline at all' (Def MOL 55). But there is nothing in the:
provision that sets forth any such limitation. To the contrary, the drafters of this provision could
easily have said that the Appellate Division has “all the appeliate jurisdiction™ that it held at the
time Section 4(k) was.enacted; instead, it preserved “all the _juriSdi_c_tio_n;”fheld by that Court
except as to appeals from non-final orders. No exclusion'is made for jurisdiction over discipline,
and defendant points to no caselaw or legislative history which would suggest that it is not
covered by the provision’s expansive language.” To the contrary, Pollenz specifically notes that
“[jJurisdiction is 2 word of elastic; diverse, and disparite meanings™ that should not be givena
“narrow definition™ and that section 4(k) provides generally that the Legistature may not.
“contract” the-Appellate Division’s jurisdiction (7. at 269, 270). Thus, I find that the Appellate
Division’s authority over aftorney. discipline was indeed “constitutionalized.”

As to the second question raised above, there is no doubt that as.of the effective date of
the amendment, the Appellate Division’s jurisdiction to“‘say what constitutes -proféssi(mal
‘misconduct” By membeérs of the bai-was exclusive (see Erie County Water Auth., 304 NY 342,
346 [1952] [“The members of the profession of the Bar in this State are officers.of the New York
Supreme Coutt and the Appellate Division of that court has exclusive jurisdiction to say what
constitutes professional misconduct on their part”] [¢iting both J udibiar._y_ Law § 90[2] and Matter
of Karlin]).

At least until enactment of Article 15-a, the Appellate: Division’s authority over attorney

2 Defendant cites Pollenz for the proposition that the decision * *was inténded to fender inapplicable the.
general rule that the right to appellate reviéw is purely statutory’.and to *prohibit legislativé: curtaiiment of Appéllate
Division jurisdi¢tion-over appeals from final judgments™" (Def MOL 56, citing 67 NY2d at 268-269), That is true
as far ds it goes, but Pollenz nowliere indicates that this is a// the language was intended to do, or that it does not
address other aspects of the Appellate: Division’s jurisdiction. Defendant is also carrect that the caselaw addressing
the Appellate Division®s éXclusive authority over discipline tites to Judiciary Law § 90. But this ignores the fact that
Section 4(k) has been found to “constitutionalize” the pre-existing statutory jurisdiétion of the: Appéltate Jorisdiction.
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discipline continued to be recognized exclusive as a matter of law (see Taub v Commitiee on
Professional Standards, Third Judicial Dept.,.200 AD2d 74, 77 [3d Dept 1994] [“attorney
misconduct and discipline . . . are matters within the exclusive jutisdiction of the Appellate
Division™); see also Hill v Committee on Professional Standards of the Third Judicial Depi., 5
AD3d 835; 836-837 [3d Dept 2004] [petitioner could not challenge disciplinary investigation in
Supreme Court proceedings, but had to do soin the Appellaté Division since the latter court “has
eexclusive jurisdiction over the attorney disciplinary progess™).
That exclusivity is complicated by the fact that trial courts and administrative agencies

are-consistently called upon to construe the ethical rules relevant to matters before them, in suéh
areas as determining whether an attorney should be disqualified from representing witnesses for
violation of solicitation rules (Riverav Lutheran Medical Center, 73- AD3d 891 '[__2d Dept 20107};
whether an attorney has an impermissible conflict of interest because of prior representation (see
Patrolmen’s Benevolent Association v New. York State Public Employment Relations Board, 175
AD3d 1703 [3d Dept 2019]); and whether an attotney c¢an communicate with unrepresented
‘parties (Niesig v Team I, T6 NY2d 363 [1990_])?6 The Second Department addressed this
seeming contradiction.in the following language (with citations and internal quotation marks
omitted):

“In making a finding as to whether ADAs . ... are violating ethical

rules, [the trial judge] would not purport to be determining an

application for discipline of those ADAs. Wete he to do so, he

clearly would be acting in excess of [his] authorized powers

because only the Appellate Division of the Supreme Court is

authorized to entertain applications to discipline attorneys guilty of

professional misconduct. That is not to say, though, that the-

Appellate Division of the. Supreme Court is the only court.
authorized to consider or make a finding with respect to whether an

2 Each of these cases passed through the Appeliate Division, but the construction of the ethical rules. they
raised had to be performed in the first-instance by the trial court or administrative agency.
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attorney has engaged in professional misconduct. Indeed, trial-level
courts often make such findings™ (Brown v Blumenfeld, 89 AD3d
94, 102.n 5[2d Dept 2011]).

In other words, while a:court or administrative agency may opine on questions of
‘professional misconduct as incident to and necessary to decide matters properly before that
tribunal, the exclusive jurisdiction of the Appellate Division over attorney discipline‘does not
allow any other body to impose sanetion as a form of discipline for profess'i(')n'a'l:m'iscondu'ct-,'_ not
ancillary to some question falling otherwise within its jurisdiction. For a body besides the
Appellate Division to do so would be; in the-words of the Brown Court cited above, “in excess of
[its] authorized powers”™ (id.; see also Matter of Taylor v Adler, 73 AD3d 937, 938 [2d Dept.
2010], appeal denied 15 NY3d 712 {2010] [“only the Appellate Division of the Supreme Court:
and not an TAS, special, trial; or othet term of the Supreme Court has jurisdiction over attorney
disciplinary matters”]).

Nor does defendant’s point that violations of ethics rules may be fodder for other legal
actions, such as malpractice suits or criniinal prosecutions (Def MOL 57) uridermine the
conclusion that the Appellate Division has ultimate authority for disciplinary matters, since such
cases generally do not require-a construction of the Rules of Professional Conduct, and if they do,
it is ancillary to the underlying proceeding.®®

With these principles in mind, I find that such exclusive jurisdiction has been

constitutionalized by section 4(k). In this-regard, [ am not persuaded by the Speaker’s assertion

2" In Brown, the Court found the trial Court acted. in excess.of its jurisdiction in excluding a videotaped
statement on the ground that it-was taken by an' ADA in viclation of the Rules of Professional Resp0n51blllty, rather
than applying the appropriate provisions of the Criminal Procedure Law.

Along the same lines, the Legisiatiive may pass substantive rules governing the practice of law (Forti v
New York Staté Ethics Commn., 75 NY2d 596, 615 [1990]; see-also NY Const art VI, §30 [rioting that Legislature
has power to "regulate-practice: ancl procedure in the courts™]).. That does not contradict the key point made here:
the only entity that may render decision on whether a particular attorney has violated the code of professional
-conduct in New York State, and detérmine the appropriate sariction, 1§ the Appellate Division.
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that the amendments effected by this legislation cause rio dimifiution of the powers of the
Appellate Division in violation of this section, since the Appellate Division retains the same.
power;. only it must share such authority with another government bedy. This conclusion is
suppertéd by analogy to caselaw construing the provisions of the Home Rule Law that bar the
abolition, transfer or curtailment of a mayor’s powers absent: referendum (see e.g. Home Rule
Law § 23[f]). In this contéxt, courts have held that a.medsure that “diministies o divides any
power enjoyed™ by the mayor violates this provision (Mayor of City of New York v-Coungil of
City of New York, 1995 WL 478872, *6 [Sup Ct, NY County 1995]), affd 235 AD2d 230 [1st
Dept 1997), v denied 89 NY2d 815 [1997); see also Mayor of City of New Yorkv Council of
City of New York, 6 Mise 3d 533, 536 [SupCt, NY County 2004] [under such provision “an
elected official may not be required to sharehis or her statutory power with other officials™]).
Indeed, the 1995 litigation between the Mayor and City Council of the City of New. York

is remarkably on point with many -of the matters in the present dispute. At issue was whether the
City Council could enact 'L'egi'slati'on to-create an Independent Police Investigation Board with
responsibilities to investigate police corruption that ovetlapped with those of the New York City
Police Commissioner. Although the City Council argued (like defendant here) that this was.a.
mere “advisory body, devoid of any policy making powers (Mayor of the City of New York, 1995
WL, 478872, at _*5), the Court nevertheless found that the powers.of the new body “compete[d]
with'the right and obligation of the Mayor, through his appointees, to act so.as to ensure the:
effectiveness and intégrity of the Policé Department™ (id, at *6). In-particular, the Court found
‘that the “explicit retention by the Police Commissioner of his powers to investigate and.
discipline do net:make the Board’s intrusion-into the mandgerment of the Police Department's

affairs any less offensive,” since it created a “[d]ivision of ot sharing of powers formerly residing.
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inone . .. body” and thus constituted “as much a curtailment of those powers as.. . . an outright
transfer” (id ).

This is preeisely what happens in regard to the Appellate Division’s authority over the
disciplinie'of prosecutors under the present legislation: The Appellate Division presently has
exclusive jurisdiction over attorney discipline, including the ability to issue “public censures™ of
attormeys who violate the disciplinary rules. Article 15-a-would create a paraliel body, which
would have the' same power to determine whether there have been viotations of the Rules of
Professional Responsibility, and to impose censure for such violations. Ipdeed, under the law as
enacted the conduct could be referred to both the disciplinary committee-of Appellate Division:
and the CPC, with the former determining no violation had oceurred, and the [dtter censuring the
prosecutor. It is hard to see how this does not.reduce the j_urisdicﬁon of the Appellate Division to
pronounce on-such questions. As the Mayor of the City.of New York case makes clear, the
creation of such overlapping and potentially conflicting authority diminishes the jurisdiction of
the Appellate Division, in violation of Article VI, Section 4(k) of the State Constitution,

Defendant suggests that since none of the Commission’s availablé sanctions.can impact a
prosecutor’s law license, the CPC’s work doesnot intersgct with that performed by the Appellate
Division. By this logic; since-all the CPC’s sanctions essentially involve nothing more than the-
Commission expressing an opinion about the-cenduct at issue, it no more interferes with:the
exclusive authority of the Appellate Division than does any other government official in
expressing his-or her viewpoint about 4 lawyer's conduct (see Tr 24 [“the censure and
‘admonishment that we have in the statute are effectively critiques of the work of the ADA,
they're not someone taking over that job [of the Appellate Division in disciplining attorneys]).

But that is ot all that the CPC does; it makes an official finding as to whethér particular
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misconduet runs afoul of the disciplinary rules, and imposes a specific kind of discipline — public:
censure — which is among the sanctions at the Appellate Division’s disposal (seée Judiciary Law §
'90[2] [listing “public censure” amang outcomes :which.-ma_y'be impos_ed in attorney guilty of
disciplinary violations]). In'this way, the Commission ¢onflicts with the: pri nc-iple that “the four
Appellate Divisions of that Court shall have exclusive jurisdiction in their respective Judicial
Departments to say what constitutes professional misconduct™ (see Midner v Gulotta, 405 F Supp
182, 289 [ED NY 1975]; see also Taub, 200 AD2d at 274 [Supreme Court lacked subject matter
jurisdiction to.rule in declaratory judgment action as to. whether Appellate Division’s Committee
on Professional Standards correctly found attorney had violated rules of professional conduct,
“[i]nasmuch as attorney misconduct and discipline therefor are matters-within the exclusive.
jurisdiction of the Appellate Division”]).”® Specifically, the problem is that the Commission does
in regard to the Rules of Professional Responisibility exactly what the Appellate Division is
tasked with doing: if determines whether a violation has occurred, and imposes sanction thereon,
Defendant also argues that the. CPC does not interfere with the Appellate Division’s
exclusive anthority over discipline since the Appellate Division judges may hear appeals from
the. CPC's determinations; and thus “their role under Article 15-A is consistent with their
oversight of attorney professional ethics more generally” (Def MOL 58). That argument is
unpetsuasive for two reasons. First, Article 15-a allows for:the Commission’s deteriination to
become final.if fiot appealed by the proseciitor — which appeal the prosecutor may well forego,
since it potentially subjects him or her to a worse consequence (see Jud Law § 499-1). If this
occurs, the process set forth in the statute contemplates that the Commission can issue final

determinations construing the rules of attorney ethics and imposing sanction without any

_ 29 Tenib found the Court could rule on Whefhc‘r--the-dis’cipiing'._wﬁs constitutional under the First Amendinent,
but that is an entirely different question.
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1.** This is-not, in shert, a case.

invoivement by the: Appellate Division or the judges thereof at al
where the Commission is engaging in fact-finding, but leayves the ultimate determination to the
Appellate Division. Rather, the Commission has the ability to issue a final ruling on whether or
not an attorney has violateéd the Rules of Professional Conduct, and to sanction that attormey with
one of the very consequences which the Appellate Division has at its disposal.

Second, this argument elides the fact that it is nor the Appellate Divisions at all who hear
appeals under the statute, but the presiding justice of each Appellate Division, acting together as
anewly formed-appellate tribunal. As a result, the provisions for appellate review set forth in
Article 15-a cannot cureé the conflict with the Appellate Division’s authority that the
establishment of the CPC creates. In addition, that structure suffers from its own constitutional

defects, as discussed in the next section.

Y_Il The Role of th'e'-A_ ellate Division Presiding Justices
Under Article 15-a, when the CPC determines that a prosecutor should be admonished or
censured, or when it recommends: removal, the prosecutot may seek judicial review by'making a
written requiest — not to the Appellate Division within which his or her district attorney’s office is
located — but instead to the “presiding justices” of all four departments comprising the Appellate
Division (Jud. Law § 499-f]7]). The presiding justices then engage in a de nove review of the
CPC’s findings of fact and conclusions of law and either “aceept or reject the determined
sanction;__- impose a different sanction including admonition or censure, fecommend réemoval or
retirement . . . or impose no sanction™ (id..§ 400-f]8]). The statute further provides that “the.
presiding _justices may suspend a:prosecutor from exercising the powers of his or her office while

‘there is.a pending determination'by the commission for his or het removal or retirement, or while

30 As 'de_sc'rib__e'd infra, even after such a final determination, the matter may still — and ini some instances.
must be ~referred to the Appellate Division in any case, which can prodice contradictory resulis.
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he or she ischarged in this state with a felony by an indictment or an itiformation filed pursuant
to sectioh six of article one of the [state] constitution™ (id. § 499-{[9][a]).

The constitutionality of these provisions must be assessed against the backdrop of the
overall constitutional structure of the Appellate Division. Under Section 4.of Article V1, the
State is.divided into four judicial departments (NY Const, art. 6, § 4[a]). Each department.
consists of a set number of justices appointed by the Goverior, who also appoints a presiding
justice in each department (id. § 4[b], [c]). The Constitution provides for only one instance in
‘which the Appellate Division presiding justices may meet as a body: for the purpose of re-
assigning cases when one départment is unable to dispose of its business within a reasonable
time (see id. § 4{g]).

A Justice of the Appellate Division cannot serve in the capacity of an appellate judge
outside of thei-'department that he or she was appointed to, unless “temporarily assigned by the
presiding justice of his or her department to the appellate division in another judicial department
upon agreement by the presiding justices.of the appellate division of the departments concerned”
(id. § 4 [h]). Furthiermore, an Appellate Division Justice is not permitted, within the department
to which he or she was appointed, to “exercise any of the powers-of a justice of the supreme
court, other than those of a justice out of court,; and those pertaining to the appellate division
[with certain limited exceptions]™ (id. § 4[j]).

The four Appellate Divisions have jurisdiction over appeals from final judgmerits or
orders within their respective departments (id. § 4[k]). In addition, as noted “the appellate

divisions of the supreme court shall have all the jurisdiction possessed by them on the effective

*! The Constitution, however, expressly provides that a justice “when not-actually engaged in performing
the duties of such appe"llate'ju.%tice in the department to which he.of she is designated, may hold dity tern of the
‘suprefiie court and exercise any of the powets of a justice-of the suprethe court in-any judicial district in‘any other
.department ofthe state” (NY Const, art VI, §4 [j]%
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date-of this article [September 1, 1962] and such additional jurisdiction as may be prescribed by
law.™?

The Speaker relies on this last clausé to argue that the Legislature had the constitirtional
‘authotity to create jurisdiction in the presiding justices to hear appesls from CPC (see Tr at 62),
But the Constitution permits the Legislature to expand the-authority: of the “appellate divisions,”
the plural clearly referring to the four departments.” Negither one not-all four of'the presiding
justices constitutes the “appellate division™, which, under the Constitution, is no less than seven:
justices in the first and second department and five justices in the third and fourth departiments
(NY Const, art VI, .§ 4[b], [¢]). Moreover, in each of the departments, the Appellate Division,
when deciding an appeal, shall haye not more than five nor less than four of {he’depar_tmenf’s
justit;es:sitting_ on any case (id. § 4[b]).

Theré is nothing in the Constitution which would allow the Legislature to cobble together
pariicular judges from each Appellate Division and vest this new body with jurisdiction nowhere
provided for in the Constitution itself. Indeed, the only means whereby a justice, including'a
'presi‘ding' justice, can serve in an appellate capacity in a department outside of where he or-she
was appointed is spelled out in the Constitution: upon an-agreement reached by the-presiding

justices of the respective departments (id, § 4[11]_). To the extent one might argue that, under

N 1o the extént’the Legislature has the power to regulate the jurisdiction'and proceedin gs of courts in law
and in equity under Article VI, Section 30.of the Constitution, such pawer, pursuant to the Constitution, may only be
utilized “as heretofore exermsed [which] did not intludé the power to revoke or limit jurisdiction when the,
Constitution had otherwise provided” (Application of Chin, 41 Misc 2d 641, 649" [Sup Ct, Westchester County
1963); s¢e olso Riglander v Star Co., 98 AD 101,105 [1st Dépt 19041, affd 181 NY 531 [1905] [“The courts are.not
thie puppets of the Leégislature. They are an mdependent branich of the government, as necessary and powerful in thejr
sphere as gither of the other great divisions™]):

3 Ar oral argument, defendant suggested that the plural could refer to all of the Appellate Division justices,
or to the Coirrt as a body (Tr at 61). If that is the case, it is unclear why the reference-should not be to-the “justices™
rather than “divisions.” Moreover, the Speaker’s position atoral afgumient that the presiding justices couid fall
within the.definition of “Appellate Division™ is contradicted by his own earlier subinission, which denied that he was
advancing any such construction {(see'Def Reply MOL. 3 [“Article 15-A does not dall for action by the Appellate
Division™]).
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Atticle 15-a, the presiding justices are not acting in an ‘appellate capacity, the Constitution bars
them from serving as a supreme court justice in any other capacity, except in limited
circumstances not applicable here (id. § 4[j]).

The statute’s-creation of an appellate body consisting solely of the presiding justices,
heretofore unknown in New York law and not tasked with appellate authority by the New York
State Constitution, is.nhot a ineré technical defect, but orie with broad implications for the court
system and the authority of the Legislature; and which would create overlapping, duplicative and
contradictory processes. That is particularly the case given the authority of the Appellate
Divisions —which the statute leaves intact - to oversee the same attorey diseiplinary rules which

the presiding justices would be called upon to construe:as part of ‘th,eirauthority under Afticle 15-.

Consider the following: whenever a prosecutor is found by the Commission to have.
violated New Yoik’s Rules of Professional Conduct, the prosecutor will have. the optionto
appeal to the presiding justices. At the same time, there may be —and in many cases miut be —a
referral to the Appelldate. Division disciplinary process (see Jud Law § 499-f110] [“If during the
course of or after an investigation or hear_ing_f- the commission determines that the .c0mplaint or
any allegation thereof warrants action . . . within the powers of . . . (b) and appellate division of
the supreme court . . . the commission shall refersuch complaint or the appropriate al legations
thereof and any evidence or material related thereto to such person, agency of court for such

action as may be deemed proper or necessary”]).”* These two judicial bodies, with overlapping

* Even if this could be read as not requiring a disciplinary report in a particulaf case, once a finding of a
disciplinary violation arrives on-the-desk afthe presiding justices, a mandatory report might be warranted (see 22
NYCRR §°100.3[D][2] [“A judge who receives information indicating a substantial likelihood that a- 1awyer fas.
committied 3 substantial viglation of the Rules of Professional Conduet (22 NYCRR: Part 1200) shall take appropridte
action™]}.
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jurisdiction (and potentially overlapping composition, as a presiding justice could sit on both

“panels), will then decide the same matter, with potentially conflicting results (see Tr'70-71

[acknowledgment by defendant that results of Appellate Division and presiding justices may
conflict]). Moreover, in the case of a dis.cijjl-inary referral, the prosecutor may appeal to the Court’
of Appeals (see Judiciary Law § 90[8]), which.route is not available from a determination of the:
new presiding justices panel that the statute would create. Thus the panel of presiding justices
may reach a decision that may be in conflict with the Court of Appeals. Alternatively, the
determination of the presiding justices could be held to have res judicata effect on the App’eiiat'e
Division's disciplinary commitiee, thereby precluding it fiom rendering an original decision i a
matter within its jurisdiction (see Tr at 81). In short; creating an entirely separate avenue of
appellate review from that created by the Constitution, is both impermis'sibl'e under, and inimical
to, the constitutional framework.™

In his post-argument submission, the Speaker points to several additional constitutional
provisions which,_ heavers, allow for the structure created here. He cites Ianguage in A‘l‘t-i(_:-le VI,
Section 20(b), which provides an exception from the general bar against judges . accepting any

public office or trust for “an office in relation to the administration of the courts™ (see Plaintiffs’

Post-Argument Letter of 12/11/19 [*“P] Post-Arg Lir”] 1). The statute at issue here gives

presiding justices.the role of hearing appeals and. issuing rulings, which functions have never
been understood as “administrative’™ tasks. In-any event, this provision cannot be read as

allowing a.separate and parallel appellate process from that specifically created in the

= Speaker Heastie cohtends that argliments about the potential ly-conflicting dutcomes fostered by the new
rule reflect a mere “policy disagreement; not a‘constitutional challenge” (Def Reply MO 24). Butas set forth
above, the creation of a'new. presiding justice panel is contrary to the specific structure of the Appellate Division
provided for under Article V1, which is intended to bie exclusive. The peint of the above illustratian s to'skiow that

‘the viplation s not'a.mere-technical defect, but one with significant consequences for attorney-discipline and the

constitutional process for appelfate review.
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Constitution under the guise of administrative work.

Defendant also contends that the creation-of the “presiding justices panel” is permissible
under Article VI, Section 30, which in relevant part recognizes that the Legi‘slature has *the same:
power to alter and regulate the jurisdiction and proceedings in law and in equity that it has
heretofore exercised.” This allows the Legislature; for example to grant courts of limited
jurisdiction concurrent jurisdiction over matters assigned to Supreme Court (see Motor Veh.
Mfrs. Assn. ofUS. v State of New York, 75 NY2d 175, 184 [1990]). But the long-recognized
authotity to grant concurrent jurisdiction with the Supreme Court does not permit the creation of
a new judicial body with judges of the Appellate Division whose role is constitutionally defined,
and which is nowhere provided for in the c'ons_tiftu‘tioha_l provisions governing the Appellate
Division {see Peaple v Correa, 15 NY3d 213, 229 [2'0'_1:0]_ [power to vest concurrent jurisdiction
in other courts does not allow for any limitation on Supreme Court jurisdiction]).*

In addition to-this structural defect, the appellate process created by the statute suffers
from two additional constitutional flaws. First, the presiding Justices of Appellate Division, like
any judges, cannot be:directed by‘fhe._LegislatUIe to issue a determination that is not judicial in
naturé, meaning a pronouncement that “ends in nothing, that establishes no right and prevents no
wrong, either directly or indire¢tly,” such as'an advisory opinion (In re Davies, 168 NY 89, 104-
105 [1901]; see also New York Pub, Interest Research Group v Carey, 42 NY2d 527, 529-530
[1977] [advi sory opinions are not part-of the Judiciary’s function]). Thatis exactly what the
statute would have the pregiding justices do in certain instances here — issue a “recommerdation”

regarding removal, which the Governor may adopt or ignore, in his or her sole discretion. This is

*In his post-argument letter, the Speaker states that the presiding justices are engaging in “traditional
-appeliate duties rélating to attorney discipline” (Def Post-Arg Lir 2). But if that is the case, it is unglear what
authority the Legislature had in this instance to assign such a traditional appellate role away from the Appellate
Division to a new configuration of appellate justices.
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clearly outside the bounds of a judge’s purview. In this regard, it is-worth quoting and length the
words of then-Chief Judge Cardozo, in holding unconstitutional a statute that placed upon judges
the task of conducting an investigative proceeding whose purpose was to inform the Governor's
determinatiori as to whether to exercise the statutory power of removal:
“We think there has been an attempt by [the statute.at issue], to
charge a justice of the. Supreme Court with the mandatory
performance of duties non-judicial. He is made the delegate of the
Governor in aid of an executive act, the removal of a public officer.
At the word of command he is to give over the work of judging,
and set himself to other work, the work of probing and advising.
His firdings when made will have none of the authority-of a.
_judgment. To botrow Bacon's phrase, they will not *give the rule or
sentence.” They will not be preliminary ot ancillary to-any rule or
sentence to be pronounced by the judiciary in any of its branches.
They will be mere advice to the Goverror, who may adopt them, or
modify.them, or reject them altogether”
(I e Richardson, 247 NY at 410 [itation omitted and emphasis added}; see also id at411
[Judges.ate “not adjuncts.or advisers . . . of other agencies of government [and t]heir
pronouncements are not subject to review by Governor ot Legislature”]).

‘There is-simply no way to square the contours of the judicial role described in Richardson
with the advisory function vested in the presiding justices by the statute in this case. The role
found impe_rmissiblé in that case is precisely the task given the prcsidingjustices h‘e’re::advising
the Governor on whethier ornot £ remove a public official.

Défendant--'wlﬂendsi that this advisory role is no different from others assigned to the
judiciary. In particular, they cite CPL §§ 190.85 and 190.90, which grant courts the authority to.
review grand jury reports (see Def MOL 55 n 34). But that statute tequires-a justice to review the
report to “énsure that [it] is based on the-credible admissible eviderice presented to the Grand

Jury and that it provides statutory procedural protections to identified and identifiable persons™ —

matters entailing legal determinations within the classic functions of the judigiary. (see- Matter of
55,
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Green v Giuliani, 187 Misc 2d 138, 144 [Sup Ct. NY Cty 2000]).

Defendant’s reliance on Matier of '‘Green as permitting the sort of judicial
recommendation provided for by the statute here is-also misplaced. In that case, the trial court
upheld the constitutionality of NYC City Charter § 1109, which allowed a judge to preside overa
summary j udicial inquity into the alleged violation or neglect of duty by.a New York City
official, involving the taking of transcribed testimony. The Court found this to be a lawful
exercise of the judicial funiction because the Court’s role entails such standard judicial functions
as presiding over an adversary proceeding, taking testimony and “ruling as to relevancy and
reliability under customary-rules of evidence” (id. at 145).

That. is not whit is involved here. Under Article 15-a, the presiding justices (or the
Appellate Division under plaintiffs” proposed reconfiguration of the language described below)
issues an _advisory.d'eterminat-ibn on removal, which has no bi'ndin;g effect, and asto whichthe
law provides no standards or rules on which such a determination is to be based. This falls
outside the kind of judicial role upheld in Marter of Green, and falls squarely in the realm of an
advisory opinion of the sort banned in Matter of Richardson.

Further, plaintiffs are also correct that giving the Appellate Division’judges the power to
suspend prosécutors “while there is pending a detérmination by the commission for his-or her
removal or retirement” and in certain other circumstances, is outside their constitutional role
within the separation of powers framework.

The statute would allow these judg’ES to determine, on a temporary basis, whether elected

District Attorneys can be temporarily removed from elective office’’ (see Jud Law § 499-f19][a])

37 The Commission may recommend that a “prosecutor” should-be removed, and the Governor may make a
de novo determination to this effect, the.removal process applies to ADAs, as weil-as DAs. As.a result, under-the
statute the Appel_late.D'i'vi_sio_n_ may suspend an ADA “pending a determination by the commission for his or her
removal or retirement.” At oral argument, counsel for defendant tock the position that the Governor cannot actually
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‘The Speaker argues that this responsibility is no. different from that assigned to the Appellate.
Division in regard to attorney discipline genetally, under which it can suspend a District Attomey
Jrom the practice of law. This would compel the DA’s resignation as an anciliary consequence,
triggering the constitutional and:statutory provisions forreplacement (see Def MOL 24; Matter
of Curry, supra [DA must be licensed to-practice law]). But here, the présiding. justices would
not be making a determination well within the courts” purview regarding an individual’s law
license; rathier, they could — without the application of any apparent standards — rule that.an.
elected official can no longer act in the capacity to whicli he or:she was chosen by the voters.
The temporary nature of the suspension (see Tr 86) would create a circumstance unknowi to
New York law: an elected official who cannot 'fundfion.in'his or her official capacity, but remains
in office, without any provision made for how he or she m'i-ght return, and what would happen in
the interim.*® Indeed, since there is no time frame on when the Governor would need to decide
on any recommendation for removal (and the Constitution does not provide one), the Appellate
Division’s suspension ruling would be indefinite;

The Constitution specifical l__y-dcliheates the process for removal of ele'c':ted_ofﬁcial's; and
vests the authority to remove a DA in the Governor (NY Const art X111, § 13). Granting

authority to do so temporarily to the judiciary appears to dire_ctly conflict with the Governor’s

remove an ADA, but melely determine that he or she “should” be removed, which the Governor may enforce through.
his conistitutional power to remove the DA (Tr 19-20); Tt is unclear under thaf construction what would happen'te an
ADA suspended under these provisions, since the Governor himself wouid only be issuing a recommendation as to
the outcome. Sirice the parties’ briefs do hot address the process by which the Governor may determine that an ADA
-should be removed — and the concomitant ability of the presiding justices to suspend an ADA - I will not consider it
here.

¥ The Leglslature has in the past enacted statutes-to deal with temporary absences of DAs.in emergent
circumstances, through the temporary designation of an ADA to act in the DA's stead (see People v Lester,.267 AD.
537 {1944] [upholding constitutionality .of law allowing ADA 1o act in DA's stead while he is servmg in m1l|tar\r
during Second World War]). In contrast, I can find no circumstance where the Legislature provided for the
temporary removal of a-duly elected officer for an indeterminate period — by someone other than the constitutional
official who has the authority to remove that individual from. office permanently.
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jurisdiction in this regard (see Matter of Schumer, 60 NY2d at 54 [“a District Attorney . . . isa
-constitutional officer chosen by the electorate . . . whose removal by a court [from a particular
case] implicates separation of powers considerations™]). Granting the presiding justices the
authority to take such a stép with no end date-and no provision for how the DA’s responsibilities
will be carried out in the meantime is at odds with the Coristitution’s provision for elected courity
prosecutors. Asa.result, the suspension provisions of the statute are not consistent with the
constitutional roles of the judiciary or with Article XIII, Section 13 of the State Constitution.

IX.  Severability

As set forth at length above, I find that granting authority to tﬁe CPC to'issue final
determinations (albeit subject to possible appeal) to impose discipline on attorneys for vidlations
of the Rules of Professional Conduet; as provided for under Jud Law § 499-a and 499-f(1)
violates Article VI, section A(k) of the New York- State Constitution in-that it limits the exclusive
jJurisdiction granted the Appellate Division over such matters. T further find that Jud Law §
499(£)(7) - (9) of Article 15-a violates Articles VI and XIII of the New York State Constitution in
that it vests in the presiding justices of the Appe]late.' Division with authority iowhere set forth in
the Constitution to review CPC.determinations, suspend prosecutors, and recommend removal of
prosecutors to the Governor,

In light of these rulings, I must consider whether the statute may be:saved b_y 's:_ev_ering-_ the
offending provisions, as defendant has suggested (see Tt 68). The statute contains a.severability
provision, stating that if “any part of provision of this act is adjudged by a court of comipetent
jurisdiction to be unconstitutional or otherwise invalid, such judgment shall not affect or impair
any other partor provision of this act, but shall be confined in its operation‘to such part or

ptovision” (Ch 202 of the Laws of 201 8, §2).
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The test for severability of portions of a statute is “whether the Legislature would have
wished the statute to be enforced with the invalid part rescinded, or rejected altogether’™ (People v
On Sight Mobile Opticians, 24 NY3d 1107, 1109 [2014] [internal quotation and citation
omitted]). I therefore must.determine if the above provisions found unconistitutional are “at the
‘core’ of the statute and interwoven inextricably through the entire regulatory scheme™ (id..
[internal quotation omitted]).

There is rio doubt that the Legislature intended for the judiciary branch to play.a
significant role in evaluating whether a prosecutor’s alleged misconduct impinges on the integrity
of a district attorney’s office. Indeed, the Legislature determined that use of the judiciary branch
was so integral to the review of alleged prosecutorial misconduct, that when an appeal was taken,
it withheld the power to admonish or censure a prosecutor from the. CP-C and placed it solely in
the:control of the prﬁesiding justices under de novo review, unless an appeal was not sought by the
prosecutor {see Jud Law § 499-f]7}-[8]). Without the use-of the presiding justices for the
planned appeal process, prosecutors would be left with no mechanism to challenge the findings
of the CPC, except in the context of removal and retirement, which would be presented to the
Governor (id. § 499-1]8]). Indeed, the sponsors® memorandum in support of the Chapter
Amendment noted that one purpose-thereof was to “delegate more authority to the presiding
justices of the Appellate Divisions” (Mem in Supp, Ch 23 of the Laws of 2019, Justification
Section).

Based on the plain intent of the Legislature, I find that the attempt to use the Judiciary
branch, through reference to the presiding justices of the Appellate. Divisions, to be at the core of
the statute andso interwoven that my ruling herein essentially removes provisions.at the: heart of

the legislation. For these reasons, 1find that these provisions of Article 15-a cannot be severed,
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In a post-argument letter, defendant proposes an altemative outcome: for the Court to
“sever” the offending language by striking the first four words each time the phrase “the
presiding justices of the appellate division” appears in the statute, cleverly leaving behind the
term “the appellate division™ so as.to make the avenue of appeal from CPC decisions the
Appellate Division itself* (see Def Post-Arg Ltr2). This I cannot do. The Court of Appeals has
made-clear that “[t]he doctrine of separation of governmental powers prevents a court from
réwfitin_g. a Iegis’iaﬁve_ enactment through the creative use of a severability clause when the resuit
is incompatible with the language of the statute” (People v Marguan, 24 NY3d 1, 10 [2014]; see
also Free Enterprise Fund, 561 US at 510 [while the Court m'ight."‘b]ue'pen‘cil’-’" enough of the
statute.to render-it constitutional, “such editorial freedom . . . belongs to the Legislature; not the
Judiciary™]). The Court’s. language precisely characterizes what defendant is asking for here, and.
it is therefore impermissible.

In any event, “severing” the role of the presiding justices would not cure the other defects
in the statute, and in particular the role-assigned the CPC in issuing determinations on the Rules
of Professional Conduct. Given my ruling barring the CPC from making such pronouncements
under the statute as.cuirently structured, this ruling would fundamentally alter the scope of the
‘Commission’s jurisdiction. Thus, this aspect of my decision cannot be severed, as it is
‘addressed to a matter “interwoven inextricably through the entire [statutory] scheme” (see Matter
of New York State Superfind Coalition v New York.State Dept. of Envil. Conservation, 75 NY2d
88,94 [1989]). If there-are to be-adjustinents to.the legislation to render it constitutional, the

‘appropriate entity to engage in that process is-the Legislature, not the courts..

* By way of example, defendant would have me “sever” — that is, excise — the words “the. presiding
justices of” from the'phrase “the presiding justices of the appellate’ division shall review the commission's -f'indi_ngs of
fact-and conclusions of law “* in Section 499-f, thereby making the Appellite Division the entity that would perform
such review,
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The parties-and amici in this case has presented forceful arguments. about the important:
policy concerns underlying the dispute at issue. Plaintiffs’ assert that the creation of the CPC
will interfere with and chill the independent operation of district attorneys, while defendant and.
amici believe that the CPC is an essential tool to correct a disciplinary process for prosecutors:
they view as deficient, and to thereby prevent future prosecutorial abuses of the kind that have
led to the conviction of innocent defendants.

As weighty as these concerns are, the question before me at present is:simply ‘whether
plaintiffs have shown that the legislative enactment of Article 15-a, clotlied as it is with the
presumption of constitutionality; is on its face is inconsistent with the provisions of the New
York State Constitution.

As explained at length.above, I find that while plaintiffs have failed to make such a
showing as to aniumber of their arguments, they have demonstrated that the role given by the
statute to. the presiding justices of the Appellate Division.is not permitted under New York’s
‘constitutional framework; and that the Commission in its presently defined capacity interferes.
with and thereb_y diminishes the Appellate Division’s constitutional and exclusive jurisdiction’
over attorney discipline, Moréover, as-these aspects-of Article 15-a are central to the operation of”
the statute, they cannot be fixed through severance of the offending provisions.

Accordingly, for the reasons set forth above, it is hereby

ORDERED that the cross-motion of defendant Speaker Heastie is denied; and it is.
further

ORDERED that plaintiffs’ motion for summary judgment declaring Article 15-a of the

Judiciary Law unconstitutional, and permarnently enjoining the State from implementing the
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provisions-of such statute, including the formation of the State Commission of Prosecutorial
Conduct, is granted; and it is further

ORDERED AND DECLARED that certain statitory provisions of Article 15-a of the
Judiciary Law violate the New York State Constitution, as set forth above.

This shall constitute the Decision & QOrder-of the Court. This Decision & Ordeér is being
electronically filed with the County. Clerk, with copies being simultaneously electronically
provided to plaintiffs’ and defendant’s counsel through the New York State Courts Electronic
Filing (“NYSCEF") system. The signing of this: Decision and Order and electronic filing with
the County Clerk shall not constitute notice of entry under CPLR 5513, and the parties are.not
relieved from the applicable provisions- of that Rule respecting to filing and service -of Notice of
Entry.

ENTER

David A, Weinstein
Acting Supreme Court Justice

Dated: January 28, 2020
Albany, New York

Papers Considered:
1. NYSCEF Document Nos. 73-76 (Plaintiffs” moving papers).

2. NYSCEF Document Nos. 80-98 (Defendants’ opposition and cross-iioving
papers).

3. NYSCEF Document Nos. 104, 110, 119 (Amici Curiae MOLS).
4, NYSCEF Document Nos. 115-116 (Plaintiffs’ opposition/reply papers).
5. NYSCEF Document No. 124 (Defendants’ reply papers).

6: Oral Argument Transectipt.
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7. NYSCEF Document Nos. 126-128 (Post-Argument letters).

63

S 63 _of 63




