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individuals.”'*® STURAA stated that “[t]he term ‘socially and economically
disadvantaged individuals’ has the meaning such term has under section 8(d) of
the Small Business Act (15 U.S.C. 637(d)) and relevant subcontracting regula-
tions promulgated pursuant thereto,” but also added that “women shall be
presumed to be socially and economically disadvantaged individuals for pur-
poses of this subsection.”>®® The DBE program was developed pursuant to
STURAA, and the Adarand litigation arose from a guardrail subcontract awarded
to a company owned by a Hispanic-American on a federal highway contract
funded under STURAA >

After the Supreme Court announced in Adarand that strict scrutiny applied to all
affirmative action programs,”** the DBE program was indeed given close scrutiny by
both the executive and legislative branches. While the Adarand case worked its way
back through the courts on remand, Congress renewed the DBE program®* in 1998
after extensive debate, including the rejection of two amendments that would have
eliminated the program.”* Following congressional reauthorization, the DOT issued
revised regulations for the DBE program in 1999.%%°

Although, as discussed above, the revised DBE program strives to narrowly
tailor the use of goals and preferences to a state-by-state determination of need,
the presumption of disadvantage based on group membership has changed only
slightly since the 1995 Adarand decision. Business owners seeking certification
as DBEs must now submit a signed and notarized statement that they are
socially and economically disadvantaged and disclose the owner’s personal net
worth, supported by documentation.”*® If the disclosed net worth, excluding the
owner’s equity in her home and in the business itself, is greater than $750,000,
then the presumption of economic disadvantage is reversed and DBE certifica-

199. Pub. L. No. 100-17, § 106(c)(1), 101 Stat. 132, 145 (1997).

200. Id.; see also Id. § 106(c)(2)(B), 101 Stat. at 146. In 1994, section 8(d) of the Small Business
Act was also amended to provide affirmative action for women-owned businesses, but did so simply by
adding women as a separate category to the required federal contract language rather than defining
them as presumptively disadvantaged. Federal Acquisition Streamlining Act of 1994, Pub. L. No.
103-355, § 7106, 108 Stat. 3243, 3374-76.

201. The affirmative action mandate in STURAA was re-authorized as section 1003(b) of the
Intermodal Surface Transportation Efficiency Act of 1991. Pub. L. No. 102-240, § 1003(b), 105 Stat.
1914, 1919-1921 (1991).

202. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995).

203. Transportation Equity Act for the 21st Century, Pub. L. No. 105-178, § 1101(b), 112 Stat. 107,
113 (1998).

204. See 144 Cone. Rec. S1496 (daily ed. Mar. 6, 1998); 144 Conc. Rec. H2011 (daily ed. Apr. 1,
1998).

205. Participation by Disadvantaged Business Enterprises in Department of Transportation Pro-
grams, 64 Fed. Reg. 5096, 5102 (Feb. 2, 1999) (codified at 49 C.ER. pts. 23, 26).

206. Participation by Disadvantaged Business Enterprises in Department of Transportation Pro-
grams, 49 C.F.R. § 26.67(a) (2001). In May 2001, the DOT published a proposed standardized affidavit
form. Notice of Proposed Rulemaking, 55 Fed. Reg. 23,208, 23,227 (May 8, 2001). When faced with
critical questioning about the affidavit form at oral argument for Adarand before the Supreme Court on
October 31, 2001, the Solicitor General said, “That form has never been adopted. I’'m . . . reasonably
confident that it never will be adopted.” United States Supreme Court Official Transcript, Mineta (No.
00-730), 2001 WL 1398608, at *43.
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tion must be denied.”®” The $750,000 net worth cap, intended to exclude
“wealthy individuals” from the program,’®® seems unlikely to exclude very
many applicants. According to 1995 congressional testimony by the administra-
tor of the SBA, more than ninety percent of all family-owned businesses in the
United States are owned by families whose net worth (excluding primary
residence and business equity) would be below the $750,000 cap.”® However,
the mandatory list of groups and rigid presumption of both social and economic
disadvantage based on membership in those groups remain in section 8(d) of the
Small Business Act and continue to be incorporated by reference into the DOT
appropriation bills that authorize the DBE program, precluding any administra-
tive changes by the SBA or DOT.?'°

When the Supreme Court cautiously approved affirmative action in federal
contracting in the 1980 Fullilove decision, it did so on the assumption that
Congress and the executive branch would carefully reassess and reevaluate
affirmative action programs to ensure that the use of racial and ethnic categories
was indeed a necessary and reliable way to identify socially and economically
disadvantaged business owners.>'' However, the “map” still being used in 2001
to guide the designers of the major federal affirmative action plans was drawn
basically in the mid-1950s, and its boundaries have been fixed by a congres-
sional statute for over twenty years.>'? Moreover, this “map” is based on
unreflective assumptions that relevant group membership is fundamentally about
how visual identification is used by “white” people to categorize “nonwhite”
people. As pointed out by anthropologist Virginia R. Dominguez in a different
context, “the names given these ‘groups’ generally imply identification by
region or continent of origin but [really] replicate the divisions implied by
straight racial talk in the United States—‘whites’ and their racialized Others
(‘black,’ ‘red,” ‘yellow,” and ‘brown’).”>'> Thus, the seemingly haphazard listing
of groups makes sense if the primary purpose of the DBE program is to provide
a prophylactic against anticipated future behavior of prime contractors who
would otherwise refuse to do business with people perceived by the prime
contractors as nonwhite. However, both Congress and DOT seem much more
concerned with what the district court in Adarand termed the ability of group

207. 49 C.FR. § 26.67(b)(1).

208. Participation by Disadvantaged Business Enterprises in Department of Transportation Pro-
grams, 64 Fed. Reg. 5096, 5117 (codified at 49 C.E.R. pts. 23, 26).

209. LaNoue & Sullivan, supra note 161, at 439-467.

210. See supra text accompanying notes 192-208.

211. Fullilove v. Klutznick, 448 U.S. 448, 487-89 (1980) (plurality opinion of Burger, C.1.); see also
id. at 513 (Powell, J., concurring).

212. See supra text accompanying notes 189-196.

213. Virginia R. Dominguez, A Taste for “the Other”: Intellectual Complicity in Racializing
Practices, 35 CURRENT ANTHROPOLOGY 333, 335 (1994) (arguing that hiring and curricular efforts by
educational institutions intended to counter historical patterns of racism may paradoxically perpetuate
more than challenge those patterns). )
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members to compete effectively in the highway construction market*'“—in other
words, development bias.

Although many members of all four official minorities may share a common
vulnerability to current practices of discrimination based on dark skin tone, the
members differ greatly in terms of how their group membership may indicate
development bias.?'> A significant percentage of members in several of the
designated groups are first- or second-generation immigrants. Also, social sci-
ence data indicates that the extent of contemporary social segregation differs
considerably among the groups.”'® To the extent that eliminating lingering
effects is the compelling interest for the DBE program, the undifferentiated
aggregation of the four groups into a single presumption of disadvantage does
create a risk of overinclusion. The development and implementation of state-
wide goals may be particularly distorted by this problem.

The regulations appear to require that all existing DBEs and all persons who
may be potential DBE owners absent the lingering effects of discrimination be
included in a single total for setting the goal and measuring progress toward
achieving the goal.>'” Persons from groups least affected by the intergenera-
tional effects of past discrimination and current patterns of social segregation
may be more likely to be successful competitors in the market for highway
construction. Automatically presuming such persons as disadvantaged may not
only expand the scope of the DBE program beyond that justified by the
lingering effects rationale, but also create the risk of not really addressing the
lingering effects problem. Participation of DBEs from less disadvantaged groups
may, therefore, comprise a high proportion of all DBEs contracting in a state,
disguising a continuing failure to assist persons whose group membership is
actually more indicative of lingering effects and depriving the government of
the feedback necessary to break the tragic cycle that reproduces inequality over
time. This problem is even greater if there is no individualized determination of
economic disadvantage.

IV. THE USE OF SOCIAL SCIENCE METHODS IN INDIA TO TAILOR
GROUP PREFERENCES TO LINGERING EFFECTS

Does this history of unreflective use of a possibly outdated and inappropriate

214. 965 F. Supp. at 1562-64.

215. See Glenn C. Loury, Double Talk, New RepusLIc 1, 23, Aug. 25, 1997; John D. Skrentny,
Affirmative Action and New Demographic Realities, CuroN. HiGHER Epuc., Feb. 16, 2001, at B7,
B8-B9.

216. The degree to which members marry outside their own group is considered a particularly strong
indicator of social segregation and differs significantly among the groups designated by the DBE
program. Skrentny, supra note 215 at B9. Another source of data are attitude surveys that ask whites to
rate neighborhood desirability in terms of having black, Hispanic, or Asian-American neighbors; such
surveys show very different responses in relation to each group. See Camille Zubrinsky Charles,
Neighborhood Racial-Composition Preferences: Evidence from a Multiethnic Metropolis, 47 Soc. Pros.
379, 387 (2000).

217. 49 C.FR. § 26.45(h) (2000) (“Your overall goals must provide for participation by all certified
DBEs and must not be divided into group-specific goals.”).



874 THE GEORGETOWN LAW JOURNAL [Vol. 90:835

“map” indicate that the Supreme Court’s skepticism about the competence and
sincerity of small, localized government institutions to use racial and ethnic
categories to remedy the lingering effects of discrimination must be extended
even to the federal government? Can affirmative action plans be developed that
are not “in fact motivated by illegitimate notions of racial inferiority or simple
racial politics”?*'® We suggest that an encouraging answer can be found by
looking outside the confines of our national borders. There is one major country
in the world that has a longer history—a much longer history—than the United
States of designing and evaluating affirmative action programs: India. India’s
experience shows without a doubt that it is possible to design a program to
remedy the effects of past discrimination in which beneficiary groups are
designated through an objective process based on empirical research. A compara-
tive study of India also illustrates the crucial role played by the courts in
causing such a process to develop and keeping it free of “illegitimate notions of
inferiority”” and political pandering to ethnic voting blocks.?'® The suggestions
at the end of this Article for modifying affirmative actions program to maximize
narrow tailoring are inspired in large part by studying India’s approach.

Since the adoption of its constitution in 1950, India has afforded an extensive
program of affirmative action to a set of caste groups known as Scheduled
Castes—the former “untouchables”—and a set of tribal groups known as Sched-
uled Tribes, which together constitute about twenty-two percent of the total
population.?*® In addition, India has provided more selective affirmative action
measures to a number of groups within Indian society, defined by the constitu-
tion as “socially and educationally backward classes,” which have suffered from
a history of economic exploitation and social segregation comparable in some

218. See Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 226 (1995) (plurality opinion of
O’Connor, J.) (quoting City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (plurality
opinion of O’Connor, J.}).

219. See infra text accompanying notes 228-31.

220. The phrase “‘Scheduled Castes” is based on article 341 of the Indian Constitution, which
authorizes the President of India to specify by public notification for each state certain “castes, races or
tribes or parts of or groups within castes, races or tribes.” IND1A ConsT. art. 341(1). This notification is
the schedule and a caste becomes a Scheduled Caste for a particular state by being listed on this
schedule. Although the constitution does not state criteria to be used in designating Scheduled Castes,
the clearly understood intent was to list those groups that had been treated as “untouchable” in the
traditional Hindu social hierarchy. MARC GALANTER, COMPETING EQUALITIES: LAW AND THE BACKWARD
Crasses IN INpia 131-32 (1984). “Scheduled Tribes” refers to a comparable Presidential schedule
promulgated under article 342 of “tribes or tribal communities.” Inpia ConsT. art. 342(1). The
Scheduled Tribes can be analogized to Native Americans in terms of their understood aboriginal status,
religious, linguistic and cultural differences, and geographic isolation. By the time article 15(4) was
added to the Indian Constitution, there was widespread consensus that the Scheduled Castes and Tribes
were uniquely disadvantaged within Indian society. However, the amendment deliberately gave both
the federal and state governments the flexibility to add “other backward classes” to the list of groups for
whom “special provisions” could be made. Inpia Const. art. 15(4). This option recognized that there
were other groups in Indian society who had suffered discrimination in ways comparable to the
untouchable castes and tribal peoples, although perhaps not as severe.
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measure to that suffered by the untouchables.””’ The concept of social and
educational backwardness can be seen as an Indian version of developmental
bias and suggests a point of comparison with the idea of social and economic
disadvantage in the DBE program.

In 1951, only a year after the newly independent India adopted its constitu-
tion containing guarantees of equality taken in part from U.S. law, the Supreme
Court of India was faced with a case remarkably like University of California
Regents v. Bakke.*** A state medical school had used a detailed and rigid quota
system based on caste and religious categories to assure that its entering class
had a demographic make up similar to the general population.*** In State of
Madras v. Dorairajan,”** the Supreme Court of India ruled in favor of the
petitioner, a high-caste Hindu denied admission, holding that the quota system
violated article 15(1) of the Indian Constitution,>*> which states: “The State
shall not discriminate against any citizen on grounds only of religion, race,
caste, sex, [or] place of birth.”**® The Indian Parliament immediately responded
to the ruling. Using its power to amend the constitution by a two-thirds vote of
each house, Parliament added the following provision to Article 15: “Nothing in
this article . . . shall prevent the State from making any special provision for the
advancement of any socially and educationally backward classes of citizens or
for the Scheduled Castes and the Scheduled Tribes.””?*”

In 1953, the President of India appointed a commission to recommend
criteria for identifying “other backward classes” (termed OBCs in India), but
after two years the commission was unable to reach consensus.”*® Thus, states
were left on their own to develop criteria. A recurrent problem developed: the
extension of affirmative action to caste groups was apparently based more on
their political clout in a particular state than their actual need for preferential
treatment relative to other groups, leading to repeated Supreme Court decisions
ordering states to redesign their programs using more objective and transparent
processes.””® Just as proposals for “class-based affirmative” action are now

221. For a brief overview of India’s approach to affirmative action, see Clark D. Cunningham,
Affirmative Action: India’s Example, 4 Civ. Rts. J. 22, 23 (1999); and Clark D. Cunningham & N.R.
Madhava Menon, Race, Class, Caste . . . ? Rethinking Affirmative Action, 97 MicH. L. Rev. 1296, 1303
(1999). The classic account is presented in GALANTER, supra note 220; however, for an analysis that
views India’s approach as a failure, see THoMAs SOWELL, PREFERENTIAL PoLicies 91-103 (1990).

222. 438 U.S. 265 (1978). See text accompanying notes 106-09, supra.

223. State of Madras v. Champakan Dorairajan, A.LR. 1951 S.C. 226, 226-27.

224. Id.

225. Id. at 228,

226. InDiA CoNsT. art. 15(1).

227. Id. art. 15(4).

228. Indra Sawhney v. Union of India, A.ILR. 1993 S.C. at 501, 505-07.

229. Id. at 521-29 (summarizing cases). For a more extensive overview of this history, see Clark D.
Cunningham & N.R. Madhava Menon, Seeking Equality in Multicultural Societies (Oct. 17, 1997), at
http://law.wustl.edu/conferences/Equality/art-23index.html. For a political science perspective, see gen-
erally SUNITA PaRIKH, THE POLITICS OF PREFERENCE: DEMOCRATIC INSTITUTIONS AND AFFIRMATIVE ACTION IN
THE UNITED STATES AND INDIA (1997).
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being considered in the United States, India experimented for a time with using
only economic criteria to define OBCs. However, a study by the renowned Tata
Institute of Social Sciences concluded that under this approach “the poor of the
upper castes easily beat the poor of the lower castes” in receipt of preferential
benefits to higher education and government employment.>*°

Dissatisfaction with the state-level approaches led to appointment of a second
Presidential Commission in 1979 (known as the Mandal Commission, after the
chairperson), which issued a comprehensive report and recommendations for
national standards.”*' Responding to the Supreme Court’s concern about objec-
tive and transparent processes, the Mandal Commisston conducted a national
survey that started with generally recognized group categories—typically based
on caste name or hereditary occupation—and tested each group using standard-
ized criteria of “backwardness”—such as comparing the percentage of group
members who married before the age of seventeen or did not complete high
school with other groups in the same state.*** Eleven numerical factors, given
varying weights, were assigned to each group based on the survey results and
those groups with total scores below a specified cut-off point were then in-
cluded in a list of OBCs.***

The Mandal Report generated lively debate, but it was not until 1990 that the
national government actually proposed implementing the report. Although imple-
mentation was delayed until the Supreme Court reviewed various constitutional
challenges to the report’s methodology and recommendations,”* the Supreme
Court approved most of the recommendations of the Mandal Report in the 1992
Sawhney decision.”>®> Two aspects of Sawhney provide particularly interesting
points of comparison with the DBE program. First, the court approved the basic
assumption of the Mandal Report that neither traditional caste categorization
nor economic status, standing alone, was a sufficient basis for classifying a
group as an OBC.?*® Traditional caste categories can be used as a starting point
for identifying OBCs, but selection criteria must include empirical factors
beyond conventional assumptions that certain castes are “backward.”?*’

Second, the court added a new criteria for affirmative action eligibility. The
court ruled that OBC membership only creates a rebuttable presumption that a
member needs preferential treatment.>*® Therefore, the state must also use an
individualized economic means test to eliminate persons from affluent or profes-

230. I O. CumnNaPPA REDDY, REPORT OF THE KARNATAKA THIRD BACKWARD CLASSES COMMISSION,
15-16 (1990).

231. Sawhney, AILR. 1993 S.C. at 507.

232. Id. at 510-14.

233. W, :

234, Id. at 514-16.

235. Id. at 585-89.

236. Id. at 585-86.

237. Id.

238. Id. at 558-60.
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sional families or the “creamy layer” of society.>*® This creamy layer test looks
to the occupation and income of a person’s parents, an approach consistent with
Loury’s economic theory that distinguishes between “human capital” and “so-
cial capital.”**° The creamy layer test apparently assumes that if one’s parent
has achieved substantial occupational and financial success—perhaps despite
suffering personal discrimination—the parent will pass on that social capital to
the child, minimizing the lingering effects of discrimination. The creamy layer
test thus responds to two different criticisms of affirmative action commonly
voiced in the United States: that many affirmative action beneficiaries come
from privileged backgrounds and do not really need affirmative action and that
affirmative action benefits do not reach the “truly needy” because they are
monopolized by more privileged members of the group. Each state in India was
directed to add a creamy layer test to its programs to benefit OBCs.**'

In 1996, the Supreme Court of India struck down the creamy layer tests of
two state governments because the tests arbitrarily set the threshold for
parental wealth and status so high as to make the tests ineffective.”** In
Indra Sawhney v. Union of India (Sawhey II),*** the Supreme Court of India
had to contend with another state government that “declared” by state
legislation there was no creamy layer among any of the backward classes in
that state.”** The Supreme Court appointed its own commission to establish
interim creamy layer criteria for that state and then implemented the commis-
sion’s recommendations.?*®> The court pointedly observed that the state’s
refusal to implement a creamy layer test “appears to us to have been taken
because the real backwards [classes] obviously have no voice in that decision-
making process.”?*°

Both the American DBE and the Indian OBC programs begin with a general,
abstract category of “disadvantage” or “backwardness,” and both claim to
provide preferential treatment to specific ethnic groups only because they
happen to fit into the category. Both programs insist that disadvantage cannot be
explained solely in economic terms. Moreover, social disadvantage provides the
rationale for using ethnicity to identify and delimit beneficiary groups for both
programs. The requirement of an individualized determination of economic
disadvantage under the SBA’s section 8(a) program>*’ resembles India’s creamy
layer test, although the Supreme Court of India requires that specific and objective
economic criteria be set out, such as a cutoff for parental income or agricultural land

239. 1d.

240. Id. at 560.

241. Hd.

242. Ashoka Kumar Thakur v. State of Bihar, A.LR. 1996 S.C. 75, 85.
243. ALR. 2000 S.C. 498.

244. Id. at 503.

245. Id. at 504.

246. Id. at 521.

247. See supra text accompanying note 197.
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owned. Importantly, the Supreme Court of India does not itself decide whether any
particular group is appropriately classified as eligible for affirmative action; rather,
strict scrutiny in India focuses on the procedures and criteria used for selecting the

group.

CoNCLUSION: ToOLS FOR BETTER TAILORING

Although the phrase “parrow tailoring” appears both in cases involving
judicially created remedies and in affirmative action programs developed by the
other branches of government, the phrase seems to have somewhat different
meanings in each context. When reviewing a trial judge’s injunction intended to
desegregate public schools or remedy employment discrimination, narrow tailor-
ing draws upon historic principles of equity law.?*® Because a judge sitting in
equity has potentially vast discretionary powers, a reviewing court will look
closely at whether the injunctive relief is narrowly tailored to the evidentiary
record as to injury.”*® In this context, narrow tailoring operates as a constraint
only on judicial power.

When reviewing an affirmative action plan created by a legislature or execu-
tive agency, narrow tailoring cannot mean that the legislature or agency is
treated as a plaintiff with a burden of proof or as a trial court whose power is
limited to remedying specific injuries proven by the parties before it.>*® Instead,
when reviewing legislative and agency action, narrow tailoring seems more focused
on “smoking out” true motives rather than ensuring that all relevant facts have been
established and used to design the most limited, effective remedy:

[T]he purpose of strict scrutiny is to “smoke out” illegitimate uses of race by
assuring that the legislative body is pursuing a goal important enough to
warrant use of a highly suspect tool. The test also ensures that the means
chosen “fit” this compelling goal so closely that there is little or no possibility
that the motive for the classification was illegitimate racial prejudice or
stereotype.>"

The narrow tailoring test, when applied to the legislative or executive branches,
is particularly intended to reveal whether “classifications are in fact motivated

248. Fullilove v. Klutznick, 448 U.S. 448, 482-83 (1980) (plurality opinion of Burger, C.J.)

249. Id. at 483.

250. Id. (*‘[A] federal court is required to tailor “the scope of the remedy” to fit the nature and
extent of the ... violation.’ [But here we deal] not with the limited remedial power of a federal court,
for example, but with the broad remedial powers of Congress.”) (citation omitted) (quoting Dayron
Board of Education v. Brinkman, 433 U.S. 406, 419-20 (1977) (quoting Swann v. Charlotte-
Mecklenburg Board of Education, 402 U.S. 1, 16 (1971))) (first alteration and omission in original); see
also id. at 502 (Powell, J., concurring) (observing that “Congress is not an adjudicatory body called
upon to resolve specific disputes between competing adversaries” in response to petitioners essentially
arguing that Congress should be treated “as if it were a lower federal court™).

251. Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (plurality opinion of O’Connor, 1.).
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by illegitimate notions of racial inferiority or simple racial politics.”*** Thus,
in Croson the inclusion of Aleuts was problematic not so much because Aleuts may
receive an undeserved benefit, but because this “random inclusion . . . suggests that
perhaps the city’s purpose was not in fact to remedy past discrimination, >

In 1994, George R. LaNoue, a political scientist, and John C. Sullivan, a
lawyer at the Project on Civil Rights and Public Contracts at the University of
Maryland, Baltimore County, published a thorough analysis of SBA decisions
on whether to add new groups to the “four official minorities.”*>* They found
that the SBA decisions dating back to the 1950s only added ethnic groups that
fit within the traditional four “official minorities.” Tongans, Indonesians, and
persons with ancestry from the Indian subcontinent were added as “Asians” (or
“Orientals”).>>> Requests to add Hasidic Jews and Iranians were rejected.>®
After their exhaustive review of SBA records, LaNoue and Sullivan concluded:

Examining this record, it is difficult to discern any consistent application of
the agency’s published procedural or substantive standards . . . . [T]he relative
economic disadvantage of groups is quantifiable and the data were often
available from census records. The SBA never used the data and never
analyzed them when petitioners [seeking to be added to the list of presump-
tively disadvantaged groups] introduced them, but instead employed a hodge-
podge of rationales that appear largely to be pretexts for its decisions . . . .

On the other hand, when the agency did expand eligibility, . . . it did so
without any independent examination of the actual social or economic status
of those groups in America.>”’

The United States seems stuck at a point comparable to India before the
Mandal Commission began its work. Our “map” of group categories, essential
to program design, appears based on a mixture of inadequately examined folk
categories and interest group politics.>>® The key to the relative success of the

252. Id.

253. Id. at 506.

254. LaNoue & Sullivan, supra note 161, at 441. The original list of federally designated minority
groups consisted of blacks, Hispanics, Asians, and American Indians. Id.

255. Id. at 450-56, 459-60.

256. Id. at 445-50, 456-59.

257. Id. at461.

258. See Orlans, supra note 125, at 13-16. (“[W]hat must be labeled arbitrary—is the conglomera-
tion of innumerable ethnic groups into the five categories . . . [, which] are primarily geographic, not
social, communal, cultural, racial, national, or in any sense scientific. It is a classification derived, by
the historical process we have sketched, for purposes of statistical and political convenience . . ..
Historically, a larger or smaller core of each minority population undoubtedly endured conquest,
oppression, or discrimination within the changing boundaries of the American state. But the definition
(and, hence, the number) of each population has not been the result of any objective determination of
the extent of such discrimination . . . . Instead it originated in general convictions about discrimination
held by key officials and advocated or rejected by leaders of minority organizations. The precise
definition and scope of each minority population originated largely in survey requirements for clarity,
simplicity, practicability, and government-wide uniformity, and in response to pressures to relax and
broaden the definition of the Hispanic and Asian populations.” (footnotes omitted)). Id.
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Mandal Commission approach seems to be that the criteria and procedures for
deciding whether a group is sufficiently disadvantaged were announced in
advance and then applied on the basis of empirical research.”®® This approach
helped ensure that classification was not “the product of rough compromise
struck by contending groups within the democratic process,”**® or, as the
Supreme Court said in Adarand, “simple racial politics.”*®"

The Chronicle of Higher Education recently published a proposal by John
Skrentny to create a bipartisan Presidential commission “to measure equal
opportunity, throwing out all of the old assumptions and asking fresh ques-
tions.”*®* The report produced by such a commission

should not infer patterns of discrimination solely from statistics of employ-
ment representation or compensation, but should also include the “tester”
studies favored by some civil-rights groups, whereby persons of varying races
and ethnicities apply for jobs, housing, or loans at the same places, and the
results are compared. Further, a truly comprehensive report would use inter-
views, and cull the results of past and new ethnographic studies of the role
that discrimination may play in American life.®*

Only one statutory provision prevents the SBA and DOT from using the
report of such a commission to engage in more effective tailoring of “social and
economic disadvantage” to remedying the lingering effects of past discrimina-
tion: section 8§(d) of the SBA requiring federal contractors to “presume that
socially and economically disadvantaged individuals include Black Americans,
Hispanic Americaf¥, Native Americans, Asian Pacific Americans.”** If Con-
gress simply removed the words “and economically,” then the DOT would be
free to amend its regulations to conform with the SBA’s section 8(a) program,
requiring an individualized determination of economic disadvantage. This change
alone would go a long way toward tailoring the DBE program more closely to
the lingering effects problem. However, India’s experience with implementing
the comparable creamy layer test suggests that the DOT and SBA would be
well-advised to promulgate objective criteria of economic disadvantage suscep-
tible to judicial review to avoid an illusory economic means test that leaves
racialized categories essentially unchanged.

259. Many intellectuals in India have been critical of the Mandal Commission report and questioned
its methodology as outdated and simplistic. See, e.g., M.N. Srinivas, J.R.D. Tata Professor, National
Institute of Advanced Studies, India (Nov. 10, 1997), in Address at the Rethinking Equality in the
Global Society Conference 75 WasH. U. L.Q. 1561, 1657-60 (1997).

260. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 299 (1978) (opinion of Powell, 1.).

261. Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 226 (1995) (plurality opinion of O’Connor,
1.) (quoting City of Richmond v. J.A. Croson Co., 488 U.S. 469, 493 (1989) (plurality opinion of
O’Connor, 1.)).

262. Skrenty, supra note 215, at B10. Although Skrentny and Cunningham are co-authors of this
Article, when Skrentny made his proposal for a Presidential commission he was unaware of Cunning-
ham’s similar suggestion based on India’s Mandal Commission.

263. Id.

264. 15 U.S.C. § 637(d)(3)(c)(ii) (2001).



2002] PASSING STRICT SCRUTINY 881

If Congress removed the entire mandatory presumption phrase from section
8(d), then the SBA would be free to reassess the list of disadvantaged groups
using the kind of social science methods demonstrated by India’s approach to
affirmative action. Again, India’s experience suggests that the SBA would be
well-advised (and perhaps should be required) to start fresh and also to reexam-
ine the list on a periodic basis, perhaps triggered by the ten-year census.

The work of a national, bipartisan commission may also cut the Gordian knot
that currently prevents institutions of higher education from using—or admit-
ting they are using—societal discrimination as a goal for affirmative action.”®
Recall that Justice Powell’s key swing vote in Bakke, rejecting societal discrimi-
nation and leaving only diversity as a permissible rationale for university
affirmative action, is best understood as skepticism about the competence of
universities to measure society-wide discrimination.?®® Indeed, Justice Powell

265. Deborah Malamud points out that even if universities are forced by Bakke to justify their
affirmative action programs in terms of the diversity rationale, they might in fact be more powerfully
motivated by concern over the resegregation effect of abandoning race-based affirmative action
measures. Deborah C. Malamud, Affirmative Action, Diversity, and the Black Middle Class, 68 U.
Coro. L. Rev. 939, 94247 (1997). She also suggests that advocates of affirmative action not abandon
the societal discrimination argument if they have the opportunity to address the Supreme Court. Id. at
947.

266. See supra text accompanying notes 106—123. In Bakke there was very little evidence whether
the medical school was competent to design an admission program tailored to the lingering effects of
past discrimination because the school did not even seem to try. As Justice Powell pointed out, the
medical school was simply “unable to explain its selection of only the four favored groups—Negroes,
Mexican-Americans, American Indians, and Asians—for preferential treatment.” Regents of Univ. of
Cal. v. Bakke, 438 U.S. 265, 309 n.45 (1978) (opinion of Powell, J.). In the University of Michigan law
school case, an impressive body of expert social science testimony was marshaled by the university. See
The Compelling Need for Diversity in Higher Educations, S MicH. J. Race & L. 241 (1999) (reprinting
expert reports submitted in Grutter v. Bollinger, 137 F. Supp. 2d 821 (E.D. Mich. 2001)). This expertise
could be used to design an affirmative action program based on lingering effects as well as diversity
considerations.

Take, for example, the affidavit of Claude Steele submitted by the law school. Id. at 439 (affidavit of
Claude M. Steele). The law school did not offer Professor Steele as a witness at the evidentiary hearing
before the district court but only submitted his affidavit. See id. 867. The district court did not give
much weight to Steele’s affidavit, in part because the court was apparently unaware of the extent of
Steele and Aronson’s research and its widespread acceptance in the field of psychology. See supra notes
7-11 and accompanying text. Instead, the court dismissively said that Steele “once conducted an
experiment” and said it does not know “whether the results were published and subjected to peer
review.” Grutter, 137 F. Supp. 2d at 867 (emphases added)). The district court also discounted Steele’s
affidavit because he had not applied his stereotype theory and methodology to the specific context of
the LSAT and law school education. /d. (Steele’s affidavit states: “My conclusions can be fairly
generalized to the . . . LSAT exams . ...” The Compelling Need for Diversity in Higher Education,
supra, at 439 (affidavit of Claude M. Steele) (emphasis added)). The district court said: “If there is
evidence showing that stereotype threat accounts for some of the LSAT gap, it was not produced in this
case.” Grutter, 137 F. Supp. 2d at 867-68. The law school’s case would look quite different if it had
commissioned Steele to study (1) whether a racial or ethnic stereotype effect can be found among
applicants who take the LSAT; (2) whether a similar stereotype effect can be found in first year law
school examination grades (which the LSAT is arguably good at predicting); (3) whether such a
stereotype effect, if found, can be neutralized by changing the LSAT test; and (4) if the effect cannot be
neutralized, how reliance on LSAT should be adjusted in light of the effect, and then if the law school
had redesigned its admission policies in reliance on his findings. See Kidder, supra note 101, at
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even qualified his statement about whether universities could attempt to remedy
lingering effects of discrimination through affirmative action admission pro-
grams: “[I]solated segments of our vast governmental structures are not compe-
tent to make those decisions, at least in the absence of legislative mandates and
legislatively determined criteria.”*®” The Court of Appeals for the Fifth Circuit
may have had Justice Powell’s language in mind when it suggested in Hopwood
that a narrowly tailored, race-conscious admission program might be constitu-
tional if there was (1) a finding by the state legislature that past segregation has
present effects, (2) a determination of the magnitude of those present effects,
and (3) a carefully limited “plus factor” designed to remedy that harm,?%®

If a competent national body, following the example of India’s Mandal
Commission, provided the basic data on lingering effects of discrimination and
provided the tools to refine that data both geographically and in terms of
different programmatic settings, then a state legislature could act upon such a
report to create the kind of mandate and criteria Powell found missing in Bakke.
Given such a mandate and set of criteria, the nation’s great state-funded
research universities could then lead the way in designing narrowly tailored
admission programs and, thus, make their own contribution to our compelling
national interest in eliminating the lingering effects of discrimination.?®

1085-89 (hypothesizing that first-year law school grades for disadvantaged ethnic groups are even
lower than predicted by LSAT scores because both forms of assessments are affected by stereotype
threat effects).

267. Bakke, 438 U.S. at 309 (opinion of Powell, J.) (emphasis added).

268. Hopwood v. Texas, 78 F.3d 932, 951 (5th Cir. 1996). The Texas Legislature has responded to
the Hopwood decision out of an apparent concern about the lingering effects of past discrimination—
not in the way suggested by the 5th Circuit, but by using methods that may be formally “color blind”
but are not “color neutral” in either purpose or effect. See Glenn C. Loury, Admit It, New REPUBLIC 1, 6,
Dec. 27, 1999. First, the Texas Legislature promulgated the now-famous “ten percent plan,” which
made the top ten percent of every graduating class from every public high school in Texas automati-
cally eligible for admission to the undergraduate program at the prestigious Austin campus of the
University of Texas. See William E. Forbath & Gerald Torres, Merit and Diversity After Hopwood, 10
Stan. L. & PoL’y Rev. 185, 185-87 (1999). Because public schools remain tragically segregated in
Texas, this plan had the effect of turning de facto segregation in secondary education into a de facto
affirmative action program for undergraduate admission for higher education. Id. at 187. The “ten
percent plan” does not apply to admission to law school or other graduate schools. However, on June
15, 2001, the Governor of Texas signed into law a statute affecting graduate and professional education
that prohibits the use of standardized test scores “as the primary criterion to end consideration” of an
applicant and requires that such scores, if used at all, must be compared to “other applicants from
similar socioeconomic backgrounds.” Sec. 51.822 (b), Ch. 51, Education Code, as added by House Bill
1641. It will be important to study the implementation of this new statute to see if Texas is able to
overcome the limitations of socioeconomic factors encountered in California in the effort to avoid
resegregation of elite institutions of higher education. See supra notes 96—102 and accompanying text.

269. As this Article was going to press, the Court of Appeals for the Sixth Circuit issued a 54
decision in Grutter upholding the constitutionality of the law school’s affirmative action program.
Grutter v. Bollinger, 2002 WL 976468 (6th Cir. May 14, 2002). (The Sixth Circuit had not yet
announced a decision in Gratz.) Unfortunately neither the majority opinion nor the dissenting opinions
considered the intervenors’ claim that affirmative action was justified not only by the need for diversity
but also to remedy lingering effects of discrimination. Id. at *6 n.4; id. at *60 n.17 (Boggs, J.
dissenting). For a discussion of how both the majority and dissenting opinions are impoverished by
being limited to the well-rehearsed arguments of the diversity debate, see John D. Skrentny, Judges in
U. of Michigan Case Skirted the Thorniest Issues, Chron. Higher Educ., May 31, 2002, at B20.



