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PUBLIC INTEREST LITIGATION IN INDIAN SUPREME COURT :
A STUDY IN THE LIGHT OF AMERICAN EXPERIENCE,

Clark D. Cunningham?*

| I Introduction

£

ELEVEN YEARS ago Abram Chayes, a dlstmguxshed Harvard law

professor, wrote a much discussed article! where he argued that the funda—

‘mental role of American courts was undergoing a vast transformation due

to what hecalled “public law litigation’ (PLL). He identifies eight -
ways in which this new kind of litigation differs radxcally from tradmonal

private law litigation :

(i) The scope of the Iawsmt is not limited by aspecxﬁc fustomca.l
~ eveat, such as a breach of contract or personal injury, but is consciously
shaped by the court and parties. :

(ity The party structure is not limited to mdmdual adversaries but
is sprawling and amorphous.

(iii) The fact inquiry isnot asimple investigation of past historical
~events b trather resembles the kind of i mquu'y into current problems under-
taken by legisiative bodies.

(iv) Relief is not  limited to compensation for a past wrong;
instead it is often prospective, flexible and remedial having broad impact
on many persons not party to the lawsuit.

(v) The relief is often negotxated‘ by the parnm rather than meosed
by the court. :

(vi) The judgment does not ead the court’s mvolvement but requires
a coutinuing administrative jidicial role. .

(vii) The judge is not passive but takes an active role in organising
and shaping the litigation.

(viii). The subject ‘matter of the lawsuit is not a private dispute but
rather a grievance about public policy.®

For the purposes of this article, these eight factors are taken as identi-
fying features of what is more commonly called “‘public’ interest lit- .
gation” (P{L) in both the United States and India. noting that while PIL
typifies the phenomenon described by Chayes, his phrase, PLL may be
intended 10 encompass a wider range of cases. He observed that this new
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- kind " of litigation is so fundamentally different that some might say

it “'is recognisable as a lawsuit only because it takes place in a courtroom
before an. official called a judge.™3

When Chayes wrote that article in 1976 he and many others thought
that ““the trend toward public law litigation seemed to be on the rise and
gathering momentum.”™ Six years later, in 1982, he wrote a follow-up
article’ reporting instead on the counter-tendencies that had emerged.
Scholarly, journalistic and political commentary had become increasingly
sceptical of judicial activism as a means of correcting governmental abuses.
In case after case the US Supreme Court was rejecting the new “‘public
law” model by limiting litigation to the traditional privaté law model.
especxally on 1ssues .of standing, class actions and relief.3* ' :

‘Since 1982 the counter-reaction. to PIL has, if anvrhmc become
stronger. ‘Not only has the US Supreme Court continuted to constrain
judicial activism by reliance on norms drawn from traditional private liti-
gation,® butalso a number of extra-judicial events have had. enormous -
impact. The surge of PIL which began in the late 1960s was substantially
financed by contribution from private foundations; . however, by 1980

such funding was dramatically reduced.’

Public support of PIL has also undergone a drasuc: reversal In
1974, US Congress created a.national Legal Services Corporation to fund:-
civil legal aid to the poor. During the tenure of President Carter the
leadership of. the corporation.was made up of: former public interest liti-
gators wha funded bothr natxonal and. state law reformr: centres and encour- -
aged PIL by local legal aid offices. But under. President: Reagan- the: cor-. -
poration’s budget has been cut and the;administrator- replaced with people
opposed” ta federal fundmo of PIL. The result has been a Sl°mﬁcant -
declme: in such. htxgatxon; by legal aid programmes. -

If the past six years have been a: time of restraint an¢ decime» for
PIL in the United States, obviously just the opposite has- been.the trend in
India over the same period. Indeed Chayes’ description. of the. new

“public. law™” model of litigation describes the current Indian: Judmal scene-
far better than the American one. ; : - )

~ 3. Ibid. However, he immediately qunhﬁcd such a characterisation as ‘oo sensa-
tional m tone”. Id4. at 1303.

4. See Abram Chayes, “Foreword: Public Law Litigation and the Burger Court™,
96 Har. L. Rev. + at 5 (1982).

3. 1bd.

fa. [d. at 8, 3-60. ‘ .

8. See, e.g., Ciry of Los Angles v. Lyons, 461 U.S. 95: 103 S. Cz 1660: 75 L. Ed.
673 (1983) ivacating 2 lower court injunction against the use of hte~(nre'1(emr1g “choke-
Rolds™ because the plaindiff—a victia of such a chokehold—had no standing :0 seek pro-

. spective remedial relief but could only recover compensarion !or his past injury).

". K,O’ Congor and L. Epstein, *“Rebalancing the Scales of Jgstice; Assessment
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This spectacular growth of PIL in India. contrasting so dramati-
cally with the simultaneous tumult and decline in the United States, suggests
the value of comparative study. Of course, comparative legal studies
must be made with caution and sensitivity to the vast differences in politics,

~economy and culture between such countries as the United States and
[ndia. Yet as former British colonies, both share a common British
legal heritage and, unlike the British, both share the institution of a
written Constitution which enshrines fundamental rights and entrusts their

“special protection to-courts which have ultimate authonty in tl;ese areas
over the other branches of government. :

The value of such a comparative study is made ¢ven more compell—
ing by the enormous importance of India among the democracies of the
world. 1t is not merely the world’s largest democracy in terms of popu-
lation; the challenges faced by it and its resulting accomplishments - are

equally vast. Al throughout the world. those who share in’the ~sancient

British legal tradition should observe with rapt attention as that tradition
is immersed in the fiery crucible of modern Indian society. For as the heat
of the crucible burns away the dross and impurities to leave only pure
metal, so too the jurisprudence which ernerges from India’s refining pro-

cess may well prove a model of the best and most universal concepts of the

common. law: Indeed the metaphor of the crucible is inadequate because
often the strongest and most durable metal is an.alloy, a fusing of different
elements into a new form. Thus, a comparative study” should not merety
examine how in Indxa ‘outmoded legal traditions have beer stripped away,
but also see how qualities which are Tndia’s own may have merged’ with
elements of the com.mon law systcm to form a more just and enduoring
Junspmdence. ‘

Yet. perhaps nelther the metaphor of refined metal nor of the allov
is appropriate. Indian PIL might rather be a phoenix: a whole new crea-
ture arising out. of the ashes of an " older order. Chayes’ vision of an
emerging PLL in the United States may.have had this quality of a new
creation: indeed the failure of the Supreme Court and other authorities
to share this vision may ultimately explain the recent history of Amencam
PIL: it had reached. the limits to wnich a reform movement can go before
it threatens the fundamental assumpdons of the underlving systent.

Indian PIL seems to have drawn some inspiration from an arucie
by Cappelletti.? His description of PIL as 2 necessary rejection of laissez
fairz notions of traditional mnsprudence in order to address the modemn
phenomenon, of “massification” in which important rights are not inci-
vidual but “diffuse and meta-individual” is cited and ‘ollowed in :he
‘influcntiai opinion of Bhagwati J. {as he then was) mothe Juwwes

AL Cmpcxlem *Vindicating the Puolic Interest Through the k.our's A Tompat
cemrivicr’s T amrmRnrian't im A Cannellaerr and B Cﬂrh teds. Y. Adcress 0 (S‘ . SNIR
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Transfer case.® Even more clearly than Chayes, Cappellettl envisioned
PIL as a revolutionary transformation. According to him:

[A] turmoil, indeed a real revolution, is in progress, in which
even the most sacred ideas and themes of judicial law, such as
due process and the right to be heard are being challenged....
Such new concepts as “‘diffuse rights,” “fluid recovery”, and
the “idcological plaintift” may admittedly appear dangerous,
iconoclastic and confusing: Yet, they reflect the ungrece.
dented complexity of contemporary realities.... [Tlhese new
concepts represent...... a deeply motlvated ma.Jor trend of uni-
versal dimensions.'®’ :

- This vision is echoed in the Judges’ Transfer case where it was ob-
served that, “Today a vast revolution is taking place in the judicial pro-
cess; the theatre of the law is fast chanamg, and the problems of the poor
are coming to the forefront.”!!.

In assessing whether Indian-PIL >hould be seen as a’ revolutxonary 5

or reforming. development, the statements in the Judges’ Tramsfer case

should also be weighed against the: opinion of Justice R.S. Pathak (as he. _

then was) i Bandhua Mukti Morcha R

I think it approptiate to set down a few considerations which
seem to me relevant if public interest litigation is to_command
broad acceptance. The h.lStOl’Y of human’ expenence shows
- .. that, when a revolution in. 1dms a.nci in action. enters “the. life: "

“dhe e

we AP

of a nation, the nascent power so Treleased. poss&ses t_he pot—_i .

ential of throwing the prevailing social order” into’ disarray.
In a changing society, wisdom dictates that reform should emerge:
in-the existng polity 'as an ordered change produced through -
its institutiors. Moreover, .the pace of change needs to- be
handled with care. lest the m.stxmnons themselves be endan- -
aered.’ '

T e
H -

He further observed: - o Co

(1]ln public interest litigation) the Court enjoys a degree of flex-
ibility unknown to the trial of traditional private law litigation.
But 1 think it necessary to emphasise that whatever the pro-
" cedure adopted by the Court it must be procedure known to
judicial tenets and characteristic of a judicial proceeding....
Legal jurisprudence has in its historical development identified

"" S.2. Gupra . Lnion of India. A. I R. 1982 S.C. [49.at 192, .
'0. Supra note 3 at 64 . ’

tI. Supra note 9 at 189, _ ) :
P20 Bandhuna Mukei Morcha v. Union of [ndig, A LR, 1984 §.CC 302 ac 838.
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certain’ fundamental principles which form the essential con-
stituents of judicial procedure. They are employed in every
judictal proceeding, and constitute the basic infrastructure
along whose channels flows the power of the Court in the pro-
cess of adjudication.!** :

Both Justices P.N. Bhagwati and Pathak are deeply committed to PIL.
Are their different ways of describing its relationship to the received legal
tradition a matter of style or do they reflect a deeper unresolved. question
that prevades PIL in India, the resolution of which may detefrm.me its
future fate? In a small way we endeavour to focus discussion on.whether

and to what extent Indian PIL is a reform or a revolution by stuc1y1r1<r three ™
procedural innovations: expanded standing, non-adversarial procedures, -

- and the attenuation of rights from remedies. Each innovation fits within

Chayes’ enumeration of factors indentifying PIL: the altered party struc-

ture, the new judicial role and the development of new . forms of relief.
Discussion of each will highlight differences resulting from the mcreasmalv
~ constrained American. practice of PIL, analyse each innovation in’ terms
. of reform of the traditional model and then re-evaluate that anmalysis by

looking at the innovation as a p0551b1e revolution in Jud101al procedure
and funcnon. ' :

vDZ'The doctriné of standing - e

The doctrine of locus standi—what in. the. UmtecL States is. called
“standing’ "_has* beerr a major batt!eground between: the trad.monal. pri- .
vate law model” of” litigation and PIL. The US Suprem& Court has.

repeatedly relied on: standing to reject pubhc interest lawsuits without con-

sideratior of’ the merits.!3"" In contrast tHe Indian Supreme, Court has
-deliberately liberalised the rules of standing in order to promote PIL.
The transformation of standing doctrine in India can be viewed. as.a strik-
ing example of both the refining and alloying processes at work. Not
only have the-elements of standing doctrine been clarified so that the out-
moded and ill-founded can be discarded but, further; the special problems
and potentalities of Indian socxew have beer used ta shape and strengthen
a new jurisprudence. '

(1 ). Represgntative standing.

Viewed as a reform of the traditional model, PIL in India can be

seemn as an improvement on the American doctrine of standing which has .

E;J. ."L;‘- at 347
i3, Sex. e.g., Warth v. Seidin, 22 U.S. 490 (1975); Sierra Club v. Wurra_n, 403 US.
TIT 9T Simon v, Zustern Kentucky Welfare Rights Organisation. 426 U.S. 26 (1976):

Vailey Forge Christian Coilege v. Americans United for Separation of C/xurch and State,
434 TT] AL (108 :
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muddled together two distinct issues, viz., (i) whether the petitioner is suffi-
ciently motivated to présent a good case to the court;!4 and ({7) whether
there is an injury that requires judicial redress.!s American law presumes
that only someone with a personal stake can meet the first requirement of
motivation. The Indian Supreme Court has rejected that presumption
by allowing any member of the public to seek judicial redress for a legal
wrong caused to a “person or to a determinate class of persons (who)...
by reason of poverty, helplessness or-disability or sacially or economically
disadvantaged position” is unable to approach the court. dirgctly.’® This
modification of traditional locus standi could be termed. “fepresentative.

presentative of another person or group of persons. .
Representative standing can be seed as a creative expansion of the’

well-accepted standing exception which allows a third party to file a habeas
corpus petition on the ground that the injured party—the: prisoner—cannot. ~
approach. the. court himself.'? - Indeed. the-first: public interest case in the .-
Indian Supreme Court, the undertrials lawsuit filed by Kapila Hingorani in -

1979,'® was essentially a habeas corpus case complaining .of the unlawful
detention of 18 prisoners awaiting trial for very long periods which led to
the discovery of over 80,000 such prisoners. The judicial creativity came in:
expanding representative. standing to other groups of persons who were
not -“free’” ta approach the-courts: due to socio-economic factors rather
than physical- restraint.!s

standing” by assuming, that thg petitioner is accorded standing as.the re-- - .

TheIndian Supreme Court thus-. took what seemed ta be ﬁercbr a -

dismak-social problem: —lack of access tosjustice by the poor and. oppressed. ...

—and: used: that: problem as the: springboard. for-an - ingenious. answer:, .
to build uporr the strong Indian tradition of voluntary social action by

empowering volunteer representatives to approach the court on behalf of

One need ounly comparé the paucity of litigation cbn_cerning,

14, Baker v. Carr, 369 U.S.. 185, 204 (1962); accord, e.g., Gladstone Realtors v.: -
- Village of Bellwood, 441 U.S. 91, 99 (1979); Warth, id. at 498-99; Sierra Club,. id. at 732. .

15. Chayes; supra note 4 at 16. -

16. Supra note 9 at 188. . '

17. See Rules of Indian Supreme Court, part IV, order XXXV, rule 3.

18. Hussainara Khatoon v. State of Bihar, ALR. 1979 S.C. 1360. Although- the
Case caption carries the names of several actual prisoners, the petitioner was Hingorani
herself,

19. Justice Despande has suggested that the habdeas exception t traditional standing
doctrine can “be explained on the theory that the personal liberty of an individual is a
matter of public concern.” V.S. Deshpande, “Stacding and Justiciabiliey”, 13 J.I.L.J.
£33 a2t 188 (I1971). However, it seems clear that ke Supreme Court 0ok access to the
<Ourts as the justifying principle for the habeas excepdon in adapung it to representative
sianding. See interview with Chief Justics Bhagwat, 3 Frontline 4, 9-10 (January 11-24,
{986). For the view that representative standing saould be limited (0 cases where the
Ajured parties are literally “aot ires™ ses, M. Rajagopalan, “Coanstitutional Issues in

o

-
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-rights of the poor and oppressed prior to the court's approval of repre-
sentative standing with the surge that has since ensued to obtain vivid
empirical evidence of its value in expanding access to justice. Further,
these cases effectively refute the traditional assumption that only a peti-
tioner motivated by self-interest will present a case well. Whatever criti-
cisms are levelled against such lawsuits, one does not hear the complaint
that these representative petitioners fail to press the claims with as much
adversary zeal as if they had a personal stake in the outcome..

Characterising “representative - standing’’ the Supreme Court’s
expansion of standing in cases where the directly affected persons cannot
© approach the court themselves suggests that this innovation could be viewed
as a modified- form of class action. ~ Like the petitioner under representa-
_ tive standing, the class representative in a traditional class action can raise .
the claims:of persons not before the court® The difference i is that the
traditional class representative must himself be- a member- of the -class
whose claims he raises, although there are some limited cxcepnons allow-
ing, for example, an attorney-general to act as a class- représentative.!
Cases categorised as brought under representativé standing could thus
be re-categorised: as. class actions with a non-class member representing
the class. For example, many of the public interest cases.filed by Kapila.
and Nirmat Hingorani might seem to- be modified’ class. actions. because
they typically file using the name of actual class members:in.the- petition
caption; even though: they themselves are: actually the: petitioners®. And
- at.least one such: major case, the: Bombay -Pavement Dwellerss case® in-

cluded both actual class members (pavement and slum: dwellers).and public-
spirited :citizens: (twaor Joumahsts and: zcml h'bernw orvamsauon‘x among'
 the petmoners* B U T

) Cu:xzen standmg

Although the: doctrine here: characterised as: repraentauve stand-
ing’” was.first articulated. i the Judges® Transfer case; thefacts.in that case
actually seem to. have involved'a second: modification of traditional stand-
ing doctrine; regarding the issue of whether the petitioner has. been injured.
The US Supreme Court has repeatedly denied standing to petitioners who
sought to remedy public. rather than personal injuriw;reﬂeqting a basic

’0 cheml Rule of Civil Procedurc 23 (U.S.A.) Cf. Rule 8, (Indmn) Code of Civil
Procedure.

21, See, e.g., the Michigan Consumer Protection Act (U.S.A.).

2. See, e.g., Hussainara Xhatoon, supra note 18; Khatri v. State of Bihar,
AJLR. ir81 S.C. 928 (B‘lagﬂipur blinded prisoners); Gobindram v. Unzon af  india
(lcpe's). W.2, 20210 of 198s.

Althougn Hingoranis often have d.mect contact \mh the class memcers named
the peticn ifter the case is iled, they zeneraily continue to view themselves as the peti- -
togers racier than as advocates having a clieat reladonship with the ciass members.
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a>sumptxon that the role of courts is ta protect only mdmdual rights. In
contrast the Judges’ Transfer case set down a rule allowing any member
~ of the public with “sufficient interest” to.assert ‘‘diffuse, collective and
meta-individual rights.””?* Such standing could be termed “citizen stand-
ing’’ to distinguish it from representative standing. A petitioner under
citizen standing sues not as a representative of others but in his own right
as a member of the citizenry to whom a public duty is owed.

Supreme Court cases that could be categorised under citizen stand-
ing have addressed such issues as the President’s power to ‘Eransfer judges,
whether- foreigners should:be allowed. to: adopt Indian children the
environmental impact of limestone quarrying in the Mussourie Hills,2 and
the leak of chlorine gas from a chemical plant.* _ None of these cases were
brought on behalf of a determinate group of persons who suffer from poverty
or social oppression; rather, the petitioners raised claims shared by the

.public generally. Thus,.the:justification for development of ‘Gitizen stand-
- ing is not to improve access to-justice for the poor, but to. wndxcate nghts
that are so ‘‘diffused” among the public cenerally that no tradmonal in-
dividual right exists to be enforced. T .

, . The threshold. question; then, for citizen. . sta.ndmg is- whether a

sufﬁcxent public-injury has been alleged to supportthe: claint thatthe peti-

- tion has been brought in the public interest:.. In cases:om: consumer and

eavironmental issues; the questionr of publicinjury isnot difficult; however
_in some: cases the:alleged publicinjury-is-far less tangible: . In- the-Judges’

- Transfer caseitself petitioners claimed to bevindicating. thespublicis.interest

i assuring: the-freedom: of: the: Judxcxaxy' frome political: influence: * The
- court interpreted: the potential:- publicinjury-im suchs a. case:as: the: loss: of
faith- in the rule of law and a concurrent loss of confidence: m.the demo-
cra.nc msutuuons of” govemment- Tt stated:

Butif no speci.ﬁc Iegal, injury-is.caused to a:personr or:to & deter-

_ minate class or group-of. persons: by theractor omission. of the .
State.or any public authority and the igjury is caused only to
public interest, the qnestion. arises as to who can maintain an
actiorr for vindicating: the: rule of law and setting-aside the-un-
lawful actiom of enforcing the performance of the public duty.

 If no one can maintain an: action for redress of such public
' wrong. or public injury,. it would be disastrous for the rule of
law, for it would be opento the state or a public authonty to act

24, Supra anote 9 at [182-94..
5. Lakshmi Kant Pandey v. Union of India, A.LR. 1984 5.C. 469.
26. Rural Litigation and Enmlement Kenara, Dehra Dun V. State of U.P., A.LR.

1985 S.C. 632
M Vs VNhila i Preinm af Twdin A TR 1987 S~ QA3 (known as Sri Ram Farrl-
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with impunity beyond the scope of its power or in breach of
a puolic duty owed by it.s

The doctrine of citizen standing thus marks a significant expaasion
of the court’s role, from protector of individual rights to guardian of the
rule of law wherever threatened by official lawlessness. The import of
this innovation is demonstrated by the recent decision of the Karnataka
High Court regarding the bottling of arrack liquor, which led to the short-
term resignation of Chief Minister Hegde.?® Although the litigation was
begun by parties- with traditional ‘standino—unsuccessful apphcants for
the bottling rxahts——these parties withdrew their petitions (for reasons not
made public). - Thus the allegations of nepotlsm and impropriety would

have remained: unadjudicated had not two persons filed petitions, claiming

only an interest as citizens of Karnataka in seeing that public busmess was
‘ conducted lawfully.

(3) Re—evaluatm, the dxstmctlon between‘representatxve and cmzen standmg -.

Characterisation of pubhc mterest cases brou;,ht for assertmg the -

rights of discrete groups of poor or oppressed people as. representative
actions conceptually reconciles much of the Indian Supreme Court’s acti-
vity with a reformist approach to the traditional model.. Unlike citizen
. standing, which seems to open new horizons of judicial functiom, repre-

sentative standing, as a species of class action, appears to-beram adjudica- -
tion of individual rights, albezt that the relief is multxphedr across a clas& L

of similarly situated persons. - LIRRIGL ..

The major problem with the distinction between what is here. termed
representative and citizen sta.ndmg. is tHat neither the court (mth:thc excep~ -
tion of the Judges’ Transfér case) nor the parties. make the distinction.. In--
stead, - the two ongmally separate rationales. for expanded. standing; seem: -

to have merged in a single' doctrine of public interest standing, as illustrated
. by the preamble to’ a recent Supreme Court decmou. The court, stated:

While. puhhc mter&ct htxgatmm is btought. before the court not _
for the.purpose of enforcing the right of the one indivi-""
dual against another, as happens im: the case of ordinary litiga- -
tion, it is intended to prosecute and vindicate public interest -
whicii demands. that violation of constitutional or legal rights
of a large number of people, who are poor; ignorant or socially
and economically in disadvantaged position, should not go un-
noticed, unredressed for that would be destructive of the rule
of law o

28. Suzra note 9 at 190.

39. Rsw v, State of Karnataka, K.L.R. 1986 (1) 164. Qa 31 January 1986 :he
Supreme Court granted special leave sub nom Winery and Distllery P. Lid. v. Raju., S.L.P,
Nos. 2095-56, 2097-98, 2293-54, 2299, 2300, 2364-63, 1366-67 of 1986.

"~ 30. Forward Construction Company v. Prabanat Mandal, AL.R. 1986 S.C. 391 3
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The theory expressed seems to be, perhaps because redistributive
justice 'is an affirmative value under the Indian Constitution, that a peti-
tioner who sués to benefit one of the weaker sections of society is actually

redressing a public injury. In fact, such was precisely the position taken
~ by the petitioner in one of the cases cited in the Judges’ Transfer case as a
prior example of a case brought on behalf of persons unable to approach
the court themselves.3!

Under this re-evaluation what seemed at first to be reformist adap-
tion of the class action device as representative standing may be seen as.:
simply one aspect' of the much more revolutionary concept of thecitizen
law suit. In turn the Indian blending of the concepts of the representative
and citizen plaintiff may prompt some creative reassessment of the American. -
. sharp- demarcation between the class representative, who has standing,

and the “ideological plaintif™ who does not. “Some commentators om. "
American class action practice suggest that in many cases the attorney for
the class, rather - than the nominal class representative, initiates and:con- -
trols the litigation.®® Indeed there is well established ' American case law
that once:a court has certified a class action, the attorney "for the class has
a fiduciary duty to the class as a whole which supersedes his duty to the ~
individual class representative; even though he is also the attorney’s client.3® ‘
Thus, an attorney may be duty bound to settle a class action contrary "
to the wishes of the class representative if he believes the settlement is.im
 the bestinterests of the class. Is it therefore possible that in . American
practice the class action attorney may irt fact sometimes' function as a citizen -’
or “ideological’” plaintiff? S T L
-“There-is-also a'growing trend” among: some public interest litigators.. -
in. the-United’States-to use organisational® plaintiffs to, secure. broad.in- . .
junctive relief benefitting a' whole: class of persons wider than the organi- .
. saton’s membership-as am alternative to the time consiming process. of
seeking class certification which: oftenr diverts the precious.resources of
 both: the parties- and the court from ‘the merits of the case. A recent
article’ suggests the passibility of giving new life to the. concept of the
ideological. plaintiff through recognising that. social reform organisations
have aspirational and existential interests worthy of legal protection. This
suggestion might be bolstered: by the example of the fruits of the . Indian

B

+ 31. Upendra. Baxi v. State of U.P., (1983) 2 S.C.C. 308, discussed ‘in supra note 9
at 188. In a personal interview Baxi described in detail how he took the position before
. the court that he was appearing as the ordinary citizen bound under article 51-A to res-
pect constitutional rights. For a discussion of this theory and the need for citizen stand-
ing generally see Arun Shourie, “On Why the Hon'ble Court Must Hear Us”, 4
S.C.C. (Jour) 1 (1981).

31, See, ¢.g., Chayes, supra note 4 at 45.

33. Kincade v. General Tire & Rubber Co., 635 F. 2d 3501 (5th Cir. 1981). .

34. William Burham, “Aspirational and Existential Interests of Social Reform Or-
cunizations : A New Role For the Ideological Plaintiff”, 20 Harvard Civil Rigacs Covil
Liberties Law. Review 133 (1985). :
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Supreme Court’s bold experiments with the traditional doctrines of stand-.
"ing. : :

III Non-adversarial litigation

The Indian Supreme Court has emphatically stated that PIL is diffe-
reat from adversary litigation in the traditional model. "The court ob-
served: '

We wish to point out with all the emphasis at our command'
that public interest litigation...is a totally different kind of lm-
gation from the ordinary traditional litigation which is essexm-
ally of an adversary character where there is a dispute between
two litigating parties; one making claim or seeking relief against
the other and that other opposing such claim' or resisting such
‘relief3

(D Collaboratuc htlgatlon

Viewed from the perspecuve of the tra.d.monal model, it seems,: how— .
ever, that the non-adversarial litigation procedures developed by the Sup-
reme Court are of two different types. The first one of procedure is. non-
adversarial because the relationship between the parties is largety one of
communication and co-operation rather ‘than combat. This type is clearly
theideal which Justice P.N. Bhagwati (as he then was) hopes for as indicated
by his frequent exhortations to the government to. ‘“‘welcome public. interest

litigation. because.it. would pcovide thenw an. occasion to. examines whether ... .

the poor and down-frodden are getting theic social and. economic entitles.
_ments”.% He views+PIL. as “a.collaborative effort on.the part. of the.
claimant, the courtand- the Government or the public: official to see that
 basic hnman rights become meaningful for the large masses of the people.”™”
This can, therefore,, be termed. “‘collaborative. liigation.”

Because collaborative litigation: assumes that the parties will vol-
untarily reach an agreement and take necessary action, the role of the court
apparently changes from the traditional determination and issuance of a
decree. Instéad the court takes on three rather different functions:

(z) Ombudsman—the court. receives citizen complaints and brings
the most important. omes to.the attention of responsible government offi-
cials. . , '

(if) Forum—the court pravides a setting for clear and calm discus-
sion of public issues, often setting the stage for such conversation Dy pre-
serving the status quo or providing emergency relief through interim orders.

g~

350 Peopie’s Union for Democrasic Rigius v. Lnion of Ingia, ALR. 1982 S.C. 4T3
at ld- 6. . . ' T :
36. Bandhua Muk:i Morcha, supra note 12 at 8!l

37. Fronrine, supra —ote i9 a1t 1l
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(iii) Mediator—the court suggests possible compromises and moves
the parties toward agreement.

Such collaborative litigation seems to work fairly well when the
undisputed facts, once brought to light, result in a clear consensus- that
action is required. For example, a case of shocking communal violence

“against a rural harijan community which local police had ignored was

resolved through a writ petition in the Supreme Court; the state govern-
ment did not deny any of the facts and was fully cooperative in providing
interim protection. and long term re-location and rehabilitation to the
victims.?® The forum function was. also well illustrated. in a. case brought
by a journalist revealing recurrent custodial violence to women in the -
Bombay Central Jail. The court’s judgment reports that there was a .‘‘mean-
ingful and constructive debate in court” as.to the steps-necessary to provide
protection to women prisoners, that. the State of Maharashtra, through

. its advocate, offered full cooperation in laying down the guidelines, and

“readily accepted” most of the suggestions made by the court® In a
third example, struggle between villagers in Andhra Pradesh andabw con=-
tractor over a quarry operation that turned to violence and ‘allegations
of police repression was resolved following issuance of a: Supreme- Court
stay on both quarrying and criminal  prosecutions which gave the- state
govérnment time and impetus to review and ulumately revoke the quarry-
ing licence4®- Do .

(2)- Investlgam"e lmgatlon

Thc'Snpreme Court has also dmcn‘bed as’ non-adversanal” asecond :

type of procedure i which the parties do-not collabdrate but the court. steps- ~ -

out of the passive role typical of adversarial litigation to take an active role
in investigating: the facts: - Such ““investigative: litigation#¥‘is- a corollary
to representative- standing, having: the- same function: of lowering the’

barriers whick traditionally separate the: poor from thie courts., a.sexplamed .

by Justice Bhagwati in~ Bandkua Mukti Morcha:: He observed:

Where one “of the parties to a.lmgauon belongsto ‘a2 poor and’
deprived section of the community and does nat possess adequate
social'and material resources, he is bougd to be at a disadvantage

38:- Kannanaikil v. State-of Bihar; W.P. 8136 of 1983, See G. Paradesi, “Babubigha:
An Ideal Public Interest Litigation Case'™, IL Legal News and Views, no. 2 at 1 (Indian
Social Institute, September 1985) and Babubigha Scheduled Caste People Show the Way
(Struggle for Justice Series No. 2, forthcoming) (Indiam Social Institute, forthco ming).

39. Sheela Barse v. State of Makarashtra, A.LR. 1983 S.C 378 at 181-82.

10. See R. Robert, NVulakaperta People’s Struggle for Safe Environment (Struggle

for Justcs Series No. 1) (1985).

+1. In the lecture at the [ndian Law Lnsntur.e the author referred o this secoad

tvpe of procedure as “‘inquisitorial litigation™ 9y amalogy 0 the inquisitorial judicial

system ty pical of coatinental jurisprudence. The zuthor later accepted Xapila Hingo-

rdni’s suggeston to use the term * ‘investigative™ as close.r to the spmt of the court’s pro--

Jedures.



ds against a strong and powerful opponent under the adversary
system - of justice, because of his difficulty in getting competent

~ legal representation and more than anything else, his inability
to produce relevant evidence before the Court. Therefore,
when the poor come before the Court particularly for enforce-
ment of their fundamental rights, it is necessary to depart from
the adversarial procedure and to evolve a new procedure which
will make it possible for the poor and the weak to bring the
necessary material before the Court for the purpose of securing
enforcement of their fundamental rights.+

The primary device used 'l‘)y the court in investigative”{}iiitigation is
the appointment of special commissions. These commissions, seem  to
serve one of three functions. The first function is to proposé remedial
relief and monitor its' implementation. Such commissions frequently
include non-legal experts and use methodologies drawn from the physical
and social sciences. A good example would be the appointment of com-
missions in the Sri Ram Fertilizer Gas Leak case.® . e

A second function for. commissions is. described. in Bandhua: Mukti
Morcha thus: o W

The report- of the commission would furnish prima’ facie
evidence-of the facts and datd gathered by the COMMisSoner....
Once:the report of the commissioner is received: - copies of
it would. be- supplied to-the parties so-that either party if it
wants-to:dispute any of the facts ordata stated in the Report,
-may do:so by filing an affidavit and the Court then considers
the - report of the - commissioner: and the affidavits which: may
- have beerr filed-and: proceéd’to- adjidicate upon the issue aris-
ing'in thes writ petition. It' would: be- entirely for the Court ™
to: consider whati weight to- attach to the facts-and data stated
in the report of the commissioners and’ to what extent to- act
upon such facts: and: data.*4" :
 This function:can be very effective when the parties -do not challenge
the commission’s report* for then: the- prima facie case becomes a set of
undisputed facts.  However. the court’s statement in Bandhua Mukti
Morcha does not indicate how factuat issues are to be resolved if a party
- disputes the commiission’s report. Generally it seems that the court
does not resolve the disputed facts. For example in Ram Kumar Misra
v. State of Bihar** when the respondent ferry operator challenged the

42. Supra note 12 at 315,

43. Supra note 27.

4L, Supra note 12 at 316. .
<3, Sex, e.g., Mukesh Advani v. Stare of Madhva Pradesn, (1985) 3 S.C.C. 162
'+6. ALR. 1984 S.C. 537, ‘ ;




report that he had failed to pay his employees minimum wages, the court,
observed: :

[t is not necessary for us...to go into the question whether
the facts stated in the report are correct or not, because as we
have stated above, the report was called for by us for the pur-
pose of satisfying-ourselves that there was a prima facie case
for respondent...to’ meet.%? v '

Sometimes the court creates another commission to investigate and
report on the disputed facts,*? although it is not clear whether the second
commission’s: report would have any greater weight in the face of opposi-
tion from -a party. : e T ” ‘ S

It is possible that the court could make more effective use of its
commissions if " it applied moré stringently its rule that affidavits be con- -
fined to such-facts 45 the deponent is able from his own knowledge to prove.*8
Many affidavits filed to challenge a commission report seem to rely pri-
marily on legal argument and conclusory statements not bdséd on personal
knowledge; perhaps because respondents- often” file counter-affidavits by
senior government officials who are accustomed to relying ‘on  policy
and reports ~of others. For example, despite numerous affidavits and
sworn statements by quarry .workers claiming that they were bonded
labourers. and. the report of the court’s commissions that. their investigations
confirmed the widespread. existence of-bonded labour, the. statein Bandhua
Mukti Morcha. steadfastly contended that there: were: no bonded labourers
in Haryana. Yet the state’s counter-affidavits did not seemsto:evidence
any personal knowledge. that the.workers: identified by the petitioners and.
commissioners: were. not. bonded. labouress, - Typical: was, an.affidavit.
from .the- state’s. deputy: secretaryr of labour:which relieds on an-anaexed.
* set’ of minutes. from.a. fmeeting of officials- whick reported: that:the: Deputy
Commissioner: ,of Faridabad: “said that 50, per cent: of: the- workers were-
not working under the obligation - of any::, advance.™*? - Qbviously the
deponent did not have personal knowledge as to the fdcts asserted by the
commissioner- nor is it even apparent what knowledge that commissioner
based his statement upon. T TTTTT e e

Under American civil' procediité a party .is entitled to a summary
judgment on the legal issues without the need of trial.if his oppoent fails
to rebut his prima facie case with affidavits or other hard evidence; the
mere arguments of a party’s lawyer, no matter how vigorous, are not suffi-
cient rebuttal without support of evidence that could be admissible at

46a. Id at 338.

47. See, e.7., Bandhua Mukii Morcha, supra note 12 at 829: the Sri Ram Fertilizer
case,. supra note 27 at 202-3. ,
" 48. Part 1V, order XI, rule 5. - 4 . _

19. Afidavit of Xamid Chaudhey, Deputy- Secretary, Labour and Employment.
_ State of Harvana, dated 10 August 1982. o : :
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trial.3®  Application of a similar approach could enable the Indian Supreme
Court to resolve more factual issues on the basis of commission
reports.

A third function of a commission is to actually decide factual issucs
on authority delegated by the court. - A good example is the appointment
of High Court officer, D.S. Rajpurkar, in the Bombay Pavement Dwellers
case. to determine whether specific dwellings were obstructing traffic or
were built after the effective date of the court’s interim stay on demolition,.
Rajpurkar’s findings were binding on the pames for the purpose of xmple-
menting the court’s mtenm orders.

S I
E AN

(3) Re~e\a!uatmcr non-adversarial htxgatxon

As was the case for the analysxs of standmg, categonsanon of non-
adversarial litigation from the viewpoint of traditional litigation may result
in' a typology that reflects neither Indian thinking nor. practice. For
example the Supreme Court does not seem to have careﬁllly distinguished
between the different functions of commissions. In Bandhua Mudkti
Morcha the second commission led by Patwardhan of the Indian: Instifute
of Technology was directed by the court to conduct its investigations “with
a view to putting: forward a scheme for.improving the living conditions
for workers working in the stone quarries”.?! This mandate, combined
with the description of the commission as “‘socio-legal” and. its member-
ship of persons without legal training, suggests that it was. serving the first
functionr - of. proposing: a remedial scheme:. However the:, commission
was appointed prior. to: a finding, of legal.. liability upow- Wthhr a remedial.-. ...
scheme could be: built. - Thus. the coust was. not able to. make full use of.
the Patwardhan-.Commission’s: recommendauons. For example, the:
report assumed that-the quarry operators- were obhged to: provzde certain -

-basic. housing and. health facilities under the Intex:-state. Migrant Work--

men - (Regulation of Employment Conditions of Service (Act 1959)- and.
the Contract Labour (Regulation-and Abolition) Act 1970. Yet the court

in its: judgment concluded. that the Patwardhan report: did. not provide

enough information to- determine whether the provisions. of either Act
were-applicable torany particular quarry.> Therefore, a third: commission

was -appointed to investigate this and other issues: further::

The Patwardhan Commission also illustrates the problem.s raised
when a commission uses fact-finding techniques rooted in disciplines other
than the law. To determine whether the quarry workers were bonded
labourers the commission conducted confidential interviews of a statistical
-sample of workers and reported the results. The respondents complained
vigorously that this procedure violated principles of narural justice sincs

- 0. Federal Ruie of Civil Procedure, r, 34,
SI. Supra note 12 at '309. ’
320 L4 wv 331
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they were not given notice of these interviews or the opportunity to Cross-
examine the workers. Although the court clearly held that the com-
raission’s report could be accepted as evidence, perhaps some lingering
doubts raised by the respondents’ objections were the reason it did not
make a finding that any particular person was a bonded labourer. More-
over the court was careful to note that the findings of the third commis-
sioner, appointed by it to identify bonded. labourer workers for release
and rehabilitation by the states would in no way be binding on the em-
ployers.® _ - ' '

If non-adversarial litigation is re-evaluated outside the conceptual
framework of the traditional model, perhaps the _“probléms” illustrated -
by Bandhua Mukti Morcha take on. a new aspect. It may be that the
. court sees investigative litigation as potential collaborative  litigation.
Thus, a charge to propose remedial schemes even at the preliminary stages
of litigation may be a productive way to move the parties- to a mutually:
agreeable solution without a struggle over the legal and factual issues.
Likewise, the court may hope to compensate for a greater, informality in
fact-finding by appointing as commissioners persons-of such expertise and: - -
stature that the parties are likely to accept thetr findings.* . The frequent
use of* senior government officials in collaboration with: outside experts
of a social activist inclination may give-the joint report credence-for both -
petitioners ‘and respondents. Indeed, such- commissions may function
almost as -arbitrators. . ¢ Cree e

Even if the use of commissions does not always lead to-a.collabora- -
tive resolutiom, they still' may offer-a viable- albeit non-traditionak alter-- .

native to- the burdew and limitations of full-blown-adjudication: ‘Extensive -
litigation regarding> bonded: labourers. has- shown:that proof’problems: caw *--

be intractable: givenr normal’ judiciali~ procedurest's For examplefonerdis~
trict judge appointed as & commissioner reported-“that when the- workmarnr -
is takerrinto confidence andis- assured of protection: he gives out astory:"

of harassment and torture” by’ the quarry- contractor: but when: officially -~ - |

questioned he is afraid of making necessary™ disclosures.”®® . Thus, the
process of confidentiak interviews- used by -the.commissions: i ‘Bandhua:
Mukti- Morcha: may be- the onty liable: option. The- use:of commissions ire.
that case may then be seerr-as- a kind of “approximate justice” . i which
the labourer receives release: and. rehabilitation om the- basis of nmon-tradi- - -
tional procedures for determining his. status: but only the: - state-bears. the
burden; no financial or criminal liability attaches to the-private employer
as a result of -an investigation: which denies him the. right to participate in
the process. Thus the disparity betweex the- procedures used by “socio—
legal” commissions and those normally relied upon in adjudication can
be explained because the result is something rather different than tradi-

Ly
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. Id. at 829.
. See, id. at 316.°
Supra note 45 at 98Z.
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tional adjudication, an observation which leads to the last topic, the rela-
tionship between rights and remedies.

IV The relationship of right to remedy

A third crucial distinction in Chayes’_analysis between the traditional
model and PIL is the attenuation between right -and remedy in the latter.
He described the typical decree in a public interest case as follows:

(Rlight and remedy are pretty thoroughly disconnected.
The form of relief does not flow ineluctably from the liability
determination, but is fashioned ad hoc. In the -process, mgre-

- over, right and remedy have been to- some: extent transmuted.
The liability determination is not simply a pronouncement of

* the legal consequences of past events, but to some extent a pre- .-
diction of what is likely to be in the future: And relief is not
a terminal, compensatory transfer but an effort to devise a
program to contain future consequences in a way that accom--
modates the range of interests involved.’s . s

The description; however, must be read together with an impértant
qualifier - which appears in Chayes’ later article: “To be sure, the purpose
of the decree is to rectify a course of conduct that has been found to bridge
rights asserted by the plaintiffs.”s Thus, he conceded that even under
his expansive: view of judicial freedom to fashion sweeping and innovative
remedies, such:remedies must ultimately- be based on two findings:(i). that -
such remedies: are required to- correct the results of past conduct by Lﬁe

defendants; and (ii) that suchr conduct had violated plaintifis rights. - -

Decisions of the- US: Supreme Court over the past fifteen years show

-

how the need:for these two findings has significantly delimited the.scope
of relief available in PIL. In Frank L. Rizzo v. Gerald G. Goode, the court
struck down a. decree establishing a formal internal review procedure. for
citizen complaints made to the Philadelphia police department because ,
- the first finding: was. absent... The court held: that the 19 cases of" police
 brutality proved. by: the: plaintiffs- did: not show a sufficient pattern- and -
practice of official misconduct to justify: ordering: a department-wide change
in procedure. Instead: for these cases of: misconduct, individual suits for
compensation would be sufficient. relief. Absence of the second finding
was fatal ta the. decres in Willian G. Millikere v. Ronald Bradley3® whick
ordered that suburban school. districts, mostly white, exchange a percent-
age of their students with the Detroit school systenr. mostly black. in order
to give Detroit students a racially integrated education. Distnguishing

Z6. Supra note | at 1293-94.
- 37. Supra note 4 at 46.

I

38. 423 U'S. 362 (1976), discussed in supra note | ac 13057,

. 39, 418 U.S. T17 (1974) discussed in supra note 4 at 48-9.
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earlier cases authorising student exchange among schools of the same educa-
tional system, the court pointed out that there was no finding that the
suburban school districts had violated the riglits. of the Detroit students.
Even though inter-city student exchange was the only remedy capable of .
curing the results of racial discrimination in Detroit, the remedy was not
available for the lack of an enforceable right against a necessary party for
the remedy, the suburban school districts.

Although Chayes recognised in such cases as Rizzo and Milliken
“a serious effort to reimpose the right-remedy linkage as & way of limiting
the power of judges,”s® he found hope in several other Supreme Court
decisions approving broad prospective relief, saying that American courts
had gone too far down the path- of PIL to be forced back into the rigid
limitation of remedy to right. However, the cases he cited seem instead
to’ be exceptions which prove the continued validity of an American rule
limiting remedies to rights. " In all three cases®* the US Supreme Court
* upheld the relief awarded because it was necessary to cure proven systemic
and extensive constitutional violations. In all these cases: relief was
obtained only fronr parties who had violated the plaintiffs’ rights. .

. Thus under the current American doctrine sweeping, remedial relief -
will be-difficult to obtain, (a) if the plaintiff is unable to mount what.is of= - ...
ten a major evidentiary struggle to show massive and pervasive illegal con--
duct; or (b) if necessary relief is available only from parties: wha.owe.no-
legal duty to him. Study of public interest cases. decided by: the:iIndian
Supreme Court, on the other hand, shows. such. attenuatiom of relief from: -5
proof of past misconduct or clear legal duty ta.warrant the conclusion: that
m India; unlike: the United: Stat&, n°ht- a.nd remedy have became L

thoroughly* dxsconnccted”' T de o7 LE O

_ .“,.".." S e e

(l) Remedps without rights L -

In: Indmn PIL,_ the “dxsconnecnon of’ remedxesr fromr nghts began.
with the practice of issuing major directions.through interinr ordersc  Under
the - traditional Anglo-American * model" preliminary - -injunctive’ relief =~
was originally limited to preserving the: status  quo- periding-final decision;
later courts in the United States. developed broader= discretion to order
affirmative action upon a showing that the: plaintifff was likely to succeed
on the merits and that the relative balance of harm justified such  interim
retief. In.the first public-interest case, Hussainara,’> litigated before the
Indian Supreme Gourt, the court issued four interim orders within the
first four months following the filing of the writ petition. These orders
set norms for releasing undertrial prisoners on personal bond.® ended

n0. Supra note 4 at' 47,
ot Milliken v. Bradley (Milliken 11), 433 US. 267« l977) Dawan Board of Educa-
Son v, Brinkman. 343 U.S. 526 (1979): and Huwto v. Finney, 437 U.S. 67 3_ 11978,

AY Cumen ~aara IR
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the practice of “protective custody”™ for crime victims and witnesses.*
ordered release of all prisoners in the State of Bihar who had been await-
ing trial for a longer period than the maximuin sentence for which they
could be convicted,’s directed that free legal aid be given to all indigent
accused,® held that a speedy trial was a constitutional right,®” imposed
an affirmative duty on magistrates to inform undertrial prisoners of their
right to bail and legal aid,’® and ordered the release of all undertrials in
Bihar for whom investigations had been pending for more than six months
without an extension being granted by the. magistrate.’® After this initial
surge of judicial activity, Hussainara has remained pending before: the court
for the last seven years without further major decisions or final Jndgment

Hussainara thus- set a pattern which the Supreme. Court has. followed
in many public-interest- cases: immediate and significant interim relief
prompted by urgent need expressed in the writ petition with a-long deferral
of final decision as to factual issues and legal liability. ‘In-the Bhagalpur
Blinding case’™® the court ordered the State of Bihar to provide -medical
and rehabilitative services to the blinded prisoners when the case was filed
in 1980 but has not yet decided whether the state is liable for the bl,;ndmg
and if so, whether the victims are entitled to compensation. All evictions
of pavement dwellers and demohuon of hutments on public land in Bombay
were halted by the. Supreme Court for four years following filing of the
‘writ petition in Olga:Tellis?* and an extensive mplementauon and moni-
toring mechamsm created. Most Tecéntly in the Sri Ram” ‘Fertilizer Gas
Leak case®® the- “court ordered the ‘plant to’ be closed set upa victim
compcnsauon scheme—, and~then-ordered- the: plant reopemng subject “to
extensive. dxrectxons al[thhm tem weeks of the gas leaks without first decid-
ing whether it had: Junsdxctlon Ltnder arucle- 32’ to. o_r_de_r rehef agamst a
prxvate corpora.tlon. = C - e

Such bzfurcauon of mmedlate rehef from an ultlmate determination
of rights is not itself a radical change’ ffom the practice of providing pre-
. ‘liminary injunctive relief in traditional Imgauon, although the extent of the
. relief and the lack of a preliminary finding of probability of smccess on
the merits are- distingwishing features.” Moreover, even if in Hussainara,
Bhagalpur Blinding; Olga Tellis, and Sri" Ram Fertilizer, the court deferred
determination of ‘rights, the' sweeping affirmative relief” ordered in these
cases was tailored to remedy the serious and wide-ranging effects of alleged
misconduct or culpable 1nact10n : '

. 64, Id, at 1367. .
65. Hussainara . State of Bihar, A.L.R. 1979 S.C. 1369.
66. Ibid. '
67. /bid.
68. Hussainara v. State of Bihar, A.I.R. 1979 S.C. 1377.
69. Jhid.
T0. Xharri v. State of Bihar, suora note 22,
71. Supra note 23. The court did cermit some evictions under certain limited ex-
céptions. '
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The divergence from the traditional model becomes more marked
however in cases where the Supreme Court has issued directions which
g0 well beyond the relief necessary to remedy the injuries alleged in the
petition; indeed sometimes the relief seems to include everything except
the original relief sought. For example, the Barse case began as a
journalist’s letter complaining of custodial violence to five women con-.
fined in the Bombay city jail. Yet in the final judgment disposing of
the petition the Supreme Court said:

It is not necessary for the: purpose of this wﬁtpeércion togoin-

" to the various allegations in regard to the ill-treatment meted out - -
to the women prisoners in the: police lock.: up.... - because- we
‘do not propose to investigate into.the correctness of these alle- -
gations which have: been disputed on behalf of the State of .
Maharashtra.™ : R

. Instead of determining the factual validity of the petition and remedy-
ing whatever legal injuries were disclosed by the facts, the court used
_ Barse to issue guidelines applicable to the entire State of Maharashtra
requiring that the state, (i) work. with the district legal aid committees. to
assure that all undertrial prisoners receive free legal aid; (ji) distribute pamp-
hlets to prisoners on their tight to bail; (iii)- inform each prisoner’s
"designated friend or relative of the arrest; and (iv) use only women police
officers to guard and interrogate: female suspects. Although the: court had
before it a commission. report based on a social.workers’ visit ta the Bom-
bay jail, thé court's directions. seeried primarily based on.its own. séns& of
‘what undertrial prisoners. generally need and on the state’s willingness to
“agree to the suggested guidelines, rather than on either the allegations’_in
the petition or the findings of its commissioner. Barse is thus ‘almost @
mirror opposite of the U.S. Supreme Court’s decision in Rizzo ~where a
"small number of complaints of police brutality, not even proven, resulted
in system-wide reform instead of individual compensation.
 "Barse is typical of what ~Baxi has called “creping. jurisdiction_..
(which) consists in taking over. the direction of administration in a parti-
cular arena from. the executive.”* The Supreme Court has particularly
been active in expanding the scope of its review in cases involving prisoners
and bonded labourers, two social problems demonstrably ignored. by the
executive. The court’s jurisdiction thus “‘creeps” from the claims raised
by the original petition to the larger social problems revealed by its activist
inquiry. For example in one bonded labour case, Mukesh Advani v. State
of Madhva Pradesh.’s the court found that the bonded labourers who were

73. Supra note 39 at 379.
74. Upendra Baxi, “Taking Suffering Seriously; Social Action Litigation in the
‘Supreme Court of India™, The Review (International Commission of Jurisis) 37 at 42
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‘the subject of the petition had been released by the time the court’s con:-
nussion made its investigation. However, the commission’s report pointed
out a total absence of implementation of labour laws in the flagstone
quarries investigated, in particular the minimum wage laws. The state
broadly admitted the findings of the commission but said in defence that
the Central Government had failed to prescribe minimum wages for piece
work in flagstone quarries. The court then directed the Central Govern-
ment to issue wage notifications for flagstone quarry workers, a direction

- with nation-wide impact. Once again a broad remedy was issuéd and

no individual relief was given to the persons who were the subject of the .

original petition.. . . : N .

Perhaps the most striking example of. the separation of remedy from
rights is -found in-the Foreign Adoption case;'s which began with a letter
from an advocate asking that private. agencies be barred from - routing
Indian children abroad for adoption. . The letter was based on a magizine
article claiming that some Indian'childrex sent -abroad for adoption: ended
up as beggars or prostitutes for-lack of proper foster care: The court did
not appoint a commission or make any other effort to determine whether
these allegations’ were- true. Instead it immediately issued notice: to- the
Union of India and:the two.major national child welfare agencies to ““assist
the court in laying down. principles. and’ norms- which should be-followed
in determining-whether-a: child should: be allowed to be adopted: by-foreign
parents and. if so;.the procedure to' be followed for that' purpose, with the

object of ensuring the welfare of the child.”’?7 “"After allowing the- inter<- ~

vention of a- numberof -private adoptionr agencies-and- consideration of a-
‘welter of various studies and policy: statements: on adoption; the court issued
extraordinarily detailed* proceditres to- govern~ the foreigmr adoptxorr of
Indian childrens including? such détails as the maximum permissible daily -
rate for child ca.re-by am agency- whﬂe: adepuorr proceedmgs are pending.

It is difficult to dxstmgmsh the court’s actions in the Foreign- Adoption. -
case.from typical: legxslatm: activity.’® Rather than adjudicating om- a set:
_of specific facts applying pre-existing-positive'law, the court solicited the
views of experts and interested ‘parties, reviewed legislation and pohcxes
adopted by other jurisdictions. studied sociological materials. and then
issued comprehensive guidelines carrying the force of law. In the process
it resolved such controversial and sensitive policy issues as whether foreig-

_ ners should be allowed: to adopt Indian childrerr at all, and if so under
- what limited circumstances. The difficuity of these policy questions is
evidenced by the inability of the Indian " Parliament to enact adoption legis-

6. Supra aote 15,
-7. Ilul. .l[ "/] . )
"8."The author is indebted (0 P.M. Bakshi for drawing the zuthoc’s atteation 0

what he terms ‘he court's “‘creacive legislation™ in beth Barse and the Foreign Adoption

—— .
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lation despite’ two separate attempts.”® The court went well beyond the

-relief requested in the petition, which was limited to barring private sgencies

from -arranging foreign adoptions. The case could be explained as an
excercise of rule-making power by the court, given the central role played
by courts in the adoption process and the absence of specific legislative
guidance.s® However the judgment itself contains no statement indicat-
ing that the court viewed its activities in that case as any differeat from
other PIL.

(2) Rights mthout remedxes

The attenuauon of remedies from nbhts seems’ to ﬁmd its corolla.ry
in a recent trend of cases where rights are declared but no remedyls avail--
able. In the Bombay Pavement Dwellers casethe Supreme Court: found .
that the inability of low-wage workers in Bombay to obtain legal housing -
within a reasonable distance of their jobs “will lead to deprivation of their
livelihood and consequently to the deprivation of life! Yet the* only

remedy provided by-the court for the deprivation of. the’ a.rucle,”l right -

to life caused. by eviction from the; only availablezhousingz in Bombay
pavements and slums encroaching on public: land, is a prior:”waming' be-
tore the eviction. Despite the petitioners’ pleas that: the- state be ordered
to undertake a massive low-income. housing programme-in Bombay, the
court. mited. itself to. the unenforceable suggestion: that suck programmes -
“be pursued earnestly’” and.“implemented without. delay” without making
the provision. of legal and affordable: housmg a pre-condmon to. thc clear--"-
ance. of. Bombay’s‘pavements and- shums®° . - - SR TEUE I L

79..Theéom:t reponed-t.hatam»\doptbn of Children Bill was: introduced:in both - -
1972 and 1989. .. The 1972.. Bill failed. primarily. because of. Muslim opposition; however, . -
the court noted that even though the 1980 Bill specificaily exempted. Muslnns it “has un- -
fortunately not yet becn enacted into law. " Id. at 472..

80. As the court expla.med due to the absence of any statute provxdmg specmca.lly
for foreign adoption, prospective foster parents are forced torapply to the Indian courts
for appointment as: gnardians:under the: Guardians: and. Wards: Act.1890. Id. at 480. Be~
cause the Act only states. that the judge should be satisfied that guardianship is for the
welfare. of the child, several High Courts had adopted guidelines for the district courts
in their state for such proceedings. Id. at 431-3%

31. Olga Teilis, supra note 23 at 200.

82 Id at 204. The court’s direction that pavement and slum dwellers who hold

1976 census identify cards be provided alternative pitches cannot be explained as a vindi-
catioa of the right to livélihood estabiished in the judgment. Rather this direction simply
enforces ‘2 voluntary promise made by the state government; indeed the court's failure
to explain why the state must be bound in the future by its voluntary past policy statement
suggests that this directioa is a remedy without a corresponding right. Had alternate
pitches been based on the fundamental right to livelihood, the court would have had o
explain why persons rasident in Bombay in 1975 sad z2n saforcezble right wiiile more
.-:'::ndv arrived persons did aot.  Furtier, accending (o the siate’s own addavit, 33 per
2at of. the outment dweilers residént in Bombay in 1976 did not rzceive census <aras

L fid 2t 188); petitioners ciatmed the percentage vis much higher. Aiso the court “would

a2ve 2ad o address the petitioper’s :soa.r: otly .nmsmued. coatenton Lhat the alternate
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Perhaps the unarticulated reason for the lack of an effective remedy
in the Bombay Pavement Dwellers case canbe found in the court’s earlier
judgment in P. Nalla Thampy Thera v. Union of India.*® The petitioner had
filed a seemingly comprehensive list of grievances about the operation of the
railways including the number. of unmanned crossings, accidents caused
by human error, inadequate funds for improvements and improper utilisa-
tion of existing assets and facilities, inefficient administration at different
levels, prevalent indiscipline,. crimes against train passengers, equipment
in need of replacement and bridges to be repaired.* The court apparently
agreed with the petitioner that his fundamental rights to move freely through-
out India, to carry om any occupation, under articles 19 and 21, im-
posed. on. the government “the _obligation... to improve the established
means  of communication in. this ‘country.”® The judgment. contains
an extensive discussion of the history of Indian railways, the results of
three special commissions which studied its operation in post-Independence
India and the steps taken by the government to improve the system.  The
court then concluded with a.long list of needed improvements but declined
to. issue any directions, observing: = .

‘Giving' directions in a matter like this where availability of
resources. has a material bearing, policy regarding priorities”
is involved, expertise is very much in issue, is not prudent and

_we do not, therefore, propose to issue directions.. We how-

.. ever,”do_hope and believe that early. steps shall be taken to;
implement im: a phased manner the improvements referred to..
inoutdedsion® . - L7 o

T Ttmsth&coutt ir Thera: may have: expresslystated. the reasons- why

o affirmative; remedy: tos provide housing’ under article-2I" was: ordered

" in the Bombay Pavement Dwellers case: such relief would- haves substanti-

ally affected: ther overall budgetary resources’ of the Stater of Malarashtra,
placed:the: housing: needs: of Bombay pavement and” shum dwellers: above

‘other ‘sociat ‘needsrthat'might have to be-unmet given limit available-fuads,

and would haves interfered with the state’s: claimed expertise in- planning
the future development of Bombay. Yet directions have been- issued in
many public- interest cases even though availability: of resources,. policy
priorities. and. expertise: have been very much involved. For example, in
Raral Litigation and Entitlement Kendra® - the Supreme Court considered,
balanced  and: resolved weighty competing policies, priorities, and issues

pitches to te provided are so distant from public transportation as to make them effec-
tively inaccessible to empioyment in Bombay. :
- 83, A LR. 1984 S.C. 74
T34, 4 at T4TSS )
$5. I/ at 79.
36. [i. at 80.

- -
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- of resources—including, the need for development, environmental con-

servation, preserving jobs, and protecting substantial business investments— -
in deciding to close a number of limestone quarries in the Mussoorie Hills
and to allow others to continue operating' under detailed conditions.
In rendering this judgment the court reviewed the highly technical reports
of various geological experts and gave varying weight to the expert -
opinions. = The generalised explanation in Thera for not issuing directions
fails to distingnish adequately a case like Rural Litigation. o

~ Perhaps some guidance can be found in two recent Sipreme Court
decisions in which the court found that the Himachal Pradesh High Court
had exceeded the limits of judicial power in ordering reliefin PIL. In.
the first case, State of Himachal Pradesk v. A Parent of a Student of Medical
College, Shimla (Fhe Ragging case),¥ the High Court had appointed a_
commission 'to investigate the petitioner’s complaint  of harassment -
(“ragging”) of fresh medical students by older students.” One . of the:
commission’s recommendations ‘was that-the state government should
introduce legislation to* make ragging a criminal offence, méadelled on.
similar Acts in other states. The High Court, in efféct, directéd the state
to implement that. recommendation. The Supreme Court reversed. that
direction, stating: ' ) | L
It is entirely a matter for the executive branch of the Govern-
ment to 'decide Whether or not to introduce any particalar
legislatiop...._[Tlhe - Court certainly  cannot. mandate: the
executive' or any members of  the legislature to initiate legis~:
latiomr, howsoever necessary or desirable the Court may éonsider

- s ite tos-bex... . If: the executive-is. nok carrying out: any: duty: laid®

. .-=.pon. it by the. Constitution oz. the law, the Court, can certainly..
- -require-the: executive te-carry out such-duty: and.this is precisely
.what the’ Court does ‘when: it- entertains. public. interest: litiga-
tiom..... But at the same: time: the: Court cannot usurp the: fitne-. .
. -, tions~ assigned: to- the executive: and thelegislature under the: -
- Constitution and: it cannot  ever indirectly require the: ex- - '
. ecutive-to introduce a. particulac legislation or the legislature
to passiit.or assume to. itself a. supervisory role over-the:law
making. activities .of the executive- and- the legislature.**

In the secorid case, State of Himachal Pradesh v. U.R. Sharma®® the
Supreme Court agreed with the High Court that the petitioners, had estab-
lished a fundamental right. It observed :

(Tlhe persbns who have applied to the High Court...... are.

38, ALR. 1985 S.C. 910.
39. /4. at 913-14.
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persons affected by the absence of usable road because they
 are poor. Harijan residents of the area, their access by com-
- munication, indeed to- life outside is obstructed and/or pre-
vented by. the absence of road.... For residents of hilly
. areas, access to road is access to hfe itself. We accept the
_ proposition that there should be road for communication in
~ . reasonable conditions in view of our Constitutional impera-
tives and denial of that right would be denial of the life as
understood in ‘its richness and fullness by the ambit of the
_ Constitution. *To the residents ‘of the hilly areas as. far as
feasible and possxble society .has constltutmnal obhoan@n to -
o prowde roads for commumcauon or- .

.....

This right was. mehcated in the specxﬁc fa.cts of the case because’
: the executive had failed to complete in a timely manner a planned road to
' the petitioner’s village. The Supreme Court approved of the High Court’s
acuons to the extent that the High Court brought about “‘an’ urvencym
executive Ietha.rgy‘”— by encouragmg the- expendlture of ah‘eady appro-
pnated fu.nds on further construction. However; the Supreme Court in-
terpreted ‘a du:ectlon that' the superintending engineer apply to the state
for the necessa.ry ‘additional funds to complete the-road to the village and
that” the state “favourably consider the demand for additional funds” as
merely a sugg&stxorr which the’ state-could follow or not at its own discre-
tion. The Supreme Court them discussed: at lengtlr the importance . of
judicial deference: to:the: doctrine of separatiom of. powers.. and. emphasied
that remedial actionr ir;. PIL - $‘must: be- (done) with. cautmn and; within
' limits.”s* - Toj underiine its: point;. the: Supreme Court. ‘directed: the High
Court-not to;require continuing; reports from. the states to detcrmmc whether
further- actions had. been: taken: on: thes road.® . ‘
o It is surprising to- am- American reader that the same court could take
such an expansive interpretation of the consitutional right to: life: as set
forth i U.R. Sharma. yet at the same.time takes such a cautions view of
judicial. powers:. to: enforce: that nght. Yet this seeming paradox. may be
a logical outcome: of the attenuation. of rights from remedy. Whereas
the U.S. Supreme-Court;, when confronted: with a remedial scheme that
seems to invade the province of the executive, asks whether such a remedy
is.justified by a finding of grave violation of constitutional rights, the
Indian counterpart seems willing to declare the right but delimit the remedy
for reasoms not. at all dependent on the extent and nature of the right

at issue.

91. Id. at-186.
92, id 2t 192,
93. /4. at 191,
|94, 743t 192
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(3) Re-evaluating the relationship of right to remedy

The Indian Supreme Court’s innovations in the area of reﬁfedies,
more so than its new approach to standing and non-adversarial litigation,
have provoked comment and debate. On the one hand, the development
of remedies without rights. through ‘“‘creeping jurisdiction” draw citicism
almost from the beginning of PIL. In January 1982 the Law Commission
of India issued a nation-wide questionnaire®® which asked whether the
Supreme Court had begun. to act as third legislative chamber or was
acting in matters which should be left to the sole competenée of the execu-
tive. Later, in the same year, Justice Tulzapurkar expr%sed in a well-

" publicised speech his concern about “dlsmrbmg trends” emerging from

PIL. stating his belief that the court cannot “in the name of alleviating the
grave public injufy... arrogate to itself the role of an administtator or
an overseer looking after the management and day to day working of all

non-functioning or malfuncﬂomng public ‘bodies or institytions. el

- By the end of 1983 accordmo ta. Justice Pathak’s opmxon in Bmzdhua
Mukti Morcha, a “‘welter of agitated controversy”" surrounded. the issue
of PIL. Although he recoomsed that PIL requires that “the relatxonshxp

R

expansm: remedial schemes. Accord.mg tahum B ‘ .

ot e

o [T]ﬁere: is: atways th&~possx’bd1ty in: pubhc interest: lmoanoxr oS
‘?'f?, ' "of succitmbing’ tg" thé" temptation® of crossings intoe territory: -
© - -~ whick“property- pertams”to- thet Legislatures of:thes Executiver. .1
27 Government.> For in: most’cases- the- jurisdictiorr of: thee Court=-.
is invoked when a default occurs ini executive: admmlstranom
. -and: sometimes where: a..void: i commnmty life: remains. un-
¢ filled” by* legislative- getioms.is . v T - -
“Int the procms of correcting: executive: error on: removmg reg15~;. -
lative: omissionr the: Court: caix so: easily: find itself involved:. im.- -
* policy making of a quality-and to a degres characteristic - of .
political authonty‘, a:nd; mdeed run thetnslc oﬁ bemg mxstaken: Lo
‘for onet® - - al L

The. issue of remedies Wlthout rights has also attractecL schola.riy
attennon.v The court’s Asiad decision!® was criticised for taking over

95. 1 S.C.C. (Jour.) 27 (19821. The Law Commission never issued 2 report on the)

" answers received to these questions.

- 96. Speech’ delivered by V.D. Tulzapurkar, Justics, . Suprcme Court of India,

_at Pune on 29 October 1982, reprinted as “Judictary: Attacks and Survm.ls" AR

(Jour.) 9 at 14 (1982).
97. Supra note 12 at 338.
98. [d. at 841.
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enforce'nent of the Minimum Wages Act for the Asian Games construc-
lion projects without first requiring the proof that the statutory administ-
rative enforcement authority had failed.!® S.K. Agrawala devoted one

of his three K.M. Munshi Lectures to cntxqumv the court’s practice of

issuing extensive directions, with particular attention to -Bandhua Muk:i
Morcha. Noting the court’s expressed intent in that case to develop
“a scheme for improving the living conditions for the workers warking
in stone quarries”he stated, “In my humble submission, it does not fail
within the jurisdiction of the Court to. attempt to- frame- any, Scheme:: - of
this nature; even. if it.be- with- the. assistance of. the: governmcnt(s) concer-
ned.”!®? Even Baxi, perhapsthe.leading . scholarly: exponent: Judxczal aCtb
vism, -has observed that successful social actxon litigation. :

calls not just for vision and comrmtment of a hlgh order on

. the part of justices; it also requires careful attention tosthe -
lowly. details of how facts about the violations of nahts are. _. .
proved.” Without - t]:us no Junsprndcnce 'of liability ofthe
state. for constitutional violations can survive for longte "7

: On the other hand the issue: of rights. wuhout remedies has also be-
gun to attract: attention..~ A recent column by Krishan: Mahajan; legal
correspondentfon:l”he Hindustan Times; who also served as a: commissioner

i several public i mterest cases;,well summarises. concem sha.red. by. many '

involved: i P ':r- R R R AT

Pnbhc mter&t htxgauon... is already ata crossroads in. the_
* Suprenié Cotirt,. concerning. the: melementatibﬁi'bf‘ the: highest..
court’s orders....If the court actually starts monitoring the
' xmpl@mentanon of the poor’s right spelt out by it then there
is some hope of its c:rediblhty and respect for its judges. Other-
“wise it' will be part of the prevailing' Tndian State where Parlia-
mentpam laws" for the poor, Ministers land the vote catch-
ing expexment of lok ada.lats a.nd. the condition of the- poor

" wotscns....

_ (But even. whﬂe one. part. of the Court takes. forward steps. on
melcmcntauon}_ it seems another part is. heading in. the direc-
tion of saying that even where people have admittedly fun-
damental rights the court cannot effectively deliver these to
the poor.. Of the latter, the best example is the pavement
dwellers decision in Olga- Tellis.... The latest is the dedision...
in the case of Himachal Pradesh v. Umed Ram Sharma by
which fundamental n'g-hts and -directive principles have been

, 101. S.B. Talekar, “Rise of New Equity Jurisprudence : A Cridque Dl_-hc Asiad
Latour Case”, 16 Journal of Constitutional & Pariiamertary Stucies 321 at 323 (1982).
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made subject to the priorities and expenditure as determined
by the executive or the legislature....[W]hy should people come
to (judges) at all if they are ta get only toothless. fundamental
rights from them..?2!% . . _

Counstructive discussion of the phenomena of both remedxes with-

out nghts" and “rights without remedies” might be advanced by recog-
nising that both may be two sides of the same coin, jointly resulting from
the court’s: experimentation. withi a new. function... The traditional model
leads. us to characterise cases: into: two- categoriess (i) thos; where: there
is. a right' and. hence: a remedy; (ii)-those’ where-there: is néright-and no
remedy. S.K.  Agrawala: operates: from - within the traditional: model i
his. critique- of> Indian PIL. when he-states- that  the credibility of the court
“‘depends’ wholly on the convictiom that the relief- granted by the Court
is enforceable’™!% and that if the court issues directions which are not cap-
able.of’ enforcemenr it does not act “within its judicial rol 5192 " But if
‘we: - stépioutside “the traditional’ model perhaps all the cases' dxscussed i
this section—whether categorised’ above: as. “remedy 3 Wlthout right” or
“right- without~remedy”—cam be classified together:” All'would. be then
seen as:cases irr whickk the court:tells: the- government: what in its-opimion,
the. government ought-to-do.. If the court feels-thatthe social. . injustice.
presented: by a: particular: case: creates: a powerful imperative: forzconcréte:
actiom;, and: feels: sufficiently; confident: that the: executive: wilk: share® that
senses of the:imperative; thenit will venture to issuer specific: remedial-reliefl
If! itzdoes: notx feel.that a. casespresents. suclnamlmperattve,.or doubts-its
ability tapersuade:the-executive; ittmay: hmxtg;selfto: 2. declaration obrights
bolstered. byzargument:‘an:k’rhetonc:‘ 18 R ""“_': “’_‘,f“ G
': 2= The attenuation: of rights-and: remedxec~may “thus- be:&sxgn: thatthe
court is evolvxng a: role quite: different fronr a.djudxmtmm " Perhaps-this:
1 Baxi’s "point when he. argues.that.both Indian Junsts and-judges., should

* accept the fact that the Indian courts play a political role. IILWhLCh the line

between: legislatior: and. adjudnmmm is. blurred.!o® If in. ﬂn& role the
court is.sometimes able . to de more: tham a court.ir the. traditional:modek,:
sometimes it may also be able to. da. less than: we expect from that: im: the:
traditional. model: .. Singh’s« desc:rptmn: of the. courts powern:r EIL is: a.t.

: ﬁrsta.bxtstanlmg. Hc,obsc:ved. o oL

AT that the court is'able to do:m this type of Junsdxctmn is to

104 mH'nzﬁurm Times; 10 March 1986. A numberofpc:sons who were mtervxewed
by the author expressed concern that the Supreme Court had resorted to making speeches
instead of delivering judgments and that it was in danger of being viewed as having oo
more credibility than the other bra.nchcs of government for failing to deliver on its pro-
mises. .

105, Supra note 102 a.t 34,

105a. Id. at 36.

106. Upendra Bax, “On How \Iot to Judge the Iudga Notes Towa.rds Evalua-

i mam sa s
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cxpress its anguish... and endeaveur to prevent recurrence

- of similar episcdes.... The courts simply remind and alert
the executive ard legislaturce. of their failings and lapses and
give them an opportunity to right the wrong,'o7

- Yet Singh’s description is strikingly close to the court’s most recent
statement about PIL in the U.R. Sharma case where it observed:

The High Court has served its high purpose of drawing attention
- to a.public need and irdicated a feasible course of gction.. No
. further need be- dore... 18 oo W :

- ~ .. H L SN
i R, celd s 2 =

.Re-evaluating the: relationship between- rights and remedies in the
"In'dian- context also stimulates possible new perspectives onthe realities
of public interest practice: in the Unites States. Denvir has argued per-
suasively that the belief that PIL.is ineffective has the ﬁawnk not recognis-
.ing the important secondary uses of litigation which- operate independent
of ac‘m’al‘ adjudication. of rights.199:; - - if <+ < ‘ — -

- His list of such. secondary uses—deterrence of lawlessness,” publicity,
fact-finding, creation. of new. fornms, catalyst-for legislative' action and
even comstructive: delay—all’ find some parallel in Indian casés which at-
tenuate rights from remedies. Further; American PIL like most American
. litigation, often- ends in- settlement rather tham final judgment.” The author
.knows. from: his own litigation-- experience- that the remedy: ‘obtained
in settlement may go well beyond. the- corresponding right asserted in the
complaint; albeit at the price: of forfeiting other rights. asserted. Thus
the Indiam judges may be doing themselves what public interest litigants
in America: do outside the courtroom in seeking to achieve ends of social
justice- through the legal system.. - - - : .

Y Conclusion

Two themes emerge from the study of all three procedural innova-
tions developed by the Supreme Court in Indian PIL. First, the strategy
for giving the poor and oppressed meaningful access to justice is not, as
in the United States, to provide fiinds so that: they may participate in the
traditional system on an equal economic footing. . Instead tke strategy

is to change the system. Thus valunteer social activists are allowed stanc-
ing, a simple letter cag be accepted as a writ petition, the court itseif
will shoulder much of the burden - of establishing the facts through cor-
missions, and whenever possible the case will move swiftly to the issue of

f05. “Thinking About the Limits of Judicial Vindication of Pubilc iaterost”, 3
S.C.C (Jour) 1 at 6-7 (1£85).

I03. Supra note 90 =t vz, _ ,

109. Joha Denvir, “Towards a Political Theorv or Pubiic Interes; Lidizmion - fa
N. Carolina L. Rev. 1133 (1976):
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remedy, bypassing the time-consuming and costly process of determin-
ing liability for past acts. As explained by Justice Pathak in Bandhua-
Mukti Morcha the goal is the “creation of a system which promises legal
- relief without cumbersome formality and heavy expenditure.”!te

The second theme is a continuing judicial willingness to depart from
fundamental principles of the traditional Anglo-American legal system—
that plaintiffs must have a personal stake, that judges, are passive arbiters
of facts produced by the parties, that remedies must. be derived from
nahtsr-—when  confronted with social injustice. As preﬁc;laxmed Justice
Bhagwati in the Judges Tramsfer case: “The Court would- therefore un-
hesitatingly and without the slightest qualms: of conscience case aside the-
tcchn'féal' rules of procedure in the exercise of its dispensing power. 11!

" The: substantial accomplishments of Indian PIL in its few short years
of existence. surely prove that it i a development worthy of the most
seriouts consideration by jurists, lawyers and judges from all societies; and
particularly from the United States where the: parallel and ‘contrasts are
so striking. At stake is. nothing less than the role.of courts in‘a democracy.
Whether reform alone will be sufficient to make the courts effective in-
struments of soctal justice, and if not, whether a more revolutionary ap-
proach. is possible. Wxthout destroying the fundamental sources of judicial
power:is still a guestion ta be answered. What is. p0551ble now'is a full,
considered” and penetratmg public . dxscussxon of thc la.rger u:nphcanons
of PIL in Indxa, and. the world. TR S A




