AMENDMENTS TO RULES AND REGULATIONS
FOR THE ORGANIZATION AND GOVERNMENT OF
THE STATE BAR OF GEORGIA

The Court having considered the motion to amend the Rules and
Regulations of the State Bar of Georgia, it is ordered that the State
Bar’s Motion to Amend Rule 1-207 (Change of Address); Rule 4-102
(Disciplinary Action; Levels of Discipline; Georgia Rules of Profes-
sional Conduct); Rule 1.0 (Terminology); Rule 1.2 (Scope of Repre-
sentation and Allocation of Authority Between Client and Lawyer);
Rule 1.3 (Diligence); Rule 1.4 (Communication); Rule 1.5 (Fees);
Rule 1.6 (Confidentiality of Information); Rule 1.7 (Conflict of
Interest: General Rule); Rule 1.8 (Conflict of Interest: Prohibited
Transactions); Rule 1.9 (Conflict of Interest: Former Client); Rule
1.11 (Successive Government and Private Employment); Rule 1.12
(Former Judge or Arbitrator); Rule 1.13 (Organization as Client);
Rule 1.14 (Client with Diminished Capacity); Rule 1.15(I) (Safekeep-
ing Property — General); Rule 1.15(III) (Record Keeping; Trust
Account Overdraft Notification; Examination of Records); Rule 2.2
(Reserved); Rule 2.3 (Evaluation for Use by Third Persons); Rule 2.4
(Lawyer Serving as Third-Party Neutral); Rule 3.3 (Candor Toward
the Tribunal); Rule 3.4 (Fairness to Opposing Party and Counsel);
Rule 4.2 (Communication With Person Represented by Counsel);
Rule 4.3 (Dealing With Unrepresented Person); Rule 4.4 (Respect
For Rights of Third Persons); Rule 5.1 (Responsibilities of Partners,
Managers and Supervisory Lawyers); Rule 5.3 (Responsibilities
Regarding Nonlawyer Assistants); Rule 8.4 (Misconduct); Rule 9.1
(Reporting Requirements); Rule 9.2 (Restrictions on Filing Disci-
plinary Complaints); Rule 9.4 (Jurisdiction and Reciprocal Disci-
pline); Rule 4-106 (Conviction of a Crime; Suspension and Disbar-
ment); Rule 4-201 (State Disciplinary Board); Rule 4-203.1 (Uniform
Service Rule); Rule 4-208.3 (Rejection of Notice of Discipline); Rule
4-210 (Powers and Duties of Special Masters); Rule 4-213 (Eviden-
tiary Hearing); Rule 4-217 (Report of the Special Master to the
Review Panel); Rule 4-218 (Findings by the Review Panel); Rule
4-221 (Procedures); are hereby approved, effective November 3,
2011, to read as follows:

PART I
CREATION AND ORGANIZATION

CHAPTER 1
CREATION AND PURPOSE

Rule 1-207. Change of Address

All members of the State Bar of Georgia shall keep the Membership
Department of the State Bar of Georgia informed of their current
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name, official address and telephone number. The Court and the
State Bar of Georgia may rely on the official address given to the
Membership Department and failure on the part of a member to
notify the Membership Department may have adverse consequences
to a member. The choice of a member to use only a post office box
address on the Bar membership records shall constitute an election
to waive personal service in any proceedings between the Bar and the
member. Notification given to any department of the Bar other than
the Membership Department shall not satisfy this requirement.

PART IV
GEORGIA RULES OF PROFESSIONAL CONDUCT

CHAPTER 1
GEORGIA RULES OF PROFESSIONAL CONDUCT
AND ENFORCEMENT THEREOF

Rule 4-102. Disciplinary Action; Levels of Discipline;
Georgia Rules of Professional Conduct

RULE 1.0 TERMINOLOGY

(a) “Belief”” or “‘believes’ denotes that the person involved actually
thought the fact in question to be true. A person’s belief may be
inferred from circumstances.

(b) “Confirmed in writing’’ when used in reference to the informed
consent of a person, denotes informed consent that is given in
writing by the person, or a writing that a lawyer promptly transmits
to the person confirming an oral informed consent. See paragraph
(h) for the definition of ‘““informed consent.”” If it is not feasible to
obtain or transmit the writing at the time the person gives informed
consent, then the lawyer must obtain or transmit it within a
reasonable time thereafter.

(c) “Consult” or “consultation’ denotes communication of informa-
tion reasonably sufficient to permit the client to appreciate the
significance of the matter in question.

(d) “Domestic Lawyer’’ denotes a person authorized to practice law
by the duly constituted and authorized governmental body of any
State or Territory of the United States or the District of Columbia
but not authorized by the Supreme Court of Georgia or its Rules to
practice law in the State of Georgia.

(e) “Firm” or ‘“law firm” denotes a lawyer or lawyers in a private
firm, law partnership, professional corporation, sole proprietorship
or other association authorized to practice law pursuant to Bar Rule
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1-203(4); or lawyers employed in a legal services organization or the
legal department of a corporation or other organization.

(f) “Foreign Lawyer’’ denotes a person authorized to practice law by
the duly constituted and authorized governmental body of any
foreign nation but not authorized by the Supreme Court of Georgia
or its Rules to practice law in the State of Georgia.

(g) “Fraud” or ‘“‘fraudulent” denotes conduct that is fraudulent
under the substantive or procedural law of the applicable jurisdiction
and has a purpose to deceive; not merely negligent misrepresenta-
tion or failure to apprise another of relevant information.

(h) “Informed consent’”’ denotes the agreement by a person to a
proposed course of conduct after the lawyer has communicated
adequate information and explanation about the material risks of
and reasonably available alternatives to the proposed course of
conduct.

(1) “Knowingly,” ‘“known,” or ‘“knows’’ denotes actual knowledge of
the fact in question. A person’s knowledge may be inferred from the
circumstances.

(j) “Lawyer” denotes a person authorized by the Supreme Court of
Georgia or its Rules to practice law in the State of Georgia, including
persons admitted to practice in this state pro hac vice.

(k) “Nonlawyer”’ denotes a person not authorized to practice law by
either the:
(1) Supreme Court of Georgia or its Rules (including pro hac
vice admission), or
(2) duly constituted and authorized governmental body of any
other State or Territory of the United States, or the District of
Columbia, or
(3) duly constituted and authorized governmental body of any
foreign nation.

(D) “Partner” denotes a member of a partnership, a shareholder in a
law firm organized pursuant to Bar Rule 1-203(4), or a member of an
association authorized to practice law.

(m) “Reasonable” or ‘“‘reasonably’’ when used in relation to conduct
by a lawyer denotes the conduct of a reasonably prudent and
competent lawyer.

(n) “Reasonable belief”’ or ‘‘reasonably believes”” when used in
reference to a lawyer denotes that the lawyer believes the matter in
question and that the circumstances are such that the belief is
reasonable.
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(o) “Reasonably should know’’ when used in reference to a lawyer
denotes that a lawyer of reasonable prudence and competence would
ascertain the matter in question.

(p) “Screened’ denotes the isolation of a lawyer from any participa-
tion in a matter through the timely imposition of procedures within
a firm that are reasonably adequate under the circumstances to
protect information that the isolated lawyer is obligated to protect
under these Rules or other law.

(q) “Substantial’”’ when used in reference to degree or extent denotes
a material matter of clear and weighty importance.

(r) “Tribunal” denotes a court, an arbitrator in an arbitration
proceeding or a legislative body, administrative agency or other body
acting in an adjudicative capacity. A legislative body, administrative
agency or other body acts in an adjudicative capacity when a neutral
official, after the presentation of evidence or legal argument by a
party or parties, will render a legal judgment directly affecting a
party’s interests in a particular matter.

(s) “Writing” or “written’’ denotes a tangible or electronic record of
a communication or representation, including handwriting, type-
writing, printing, photostating, photography, audio or videorecord-
ing and e-mail. A ‘“signed” writing includes an electronic sound,
symbol or process attached to or logically associated with a writing
and executed or adopted by a person with the intent to sign the
writing.

Comment

[1] Bar Rule 4-110 includes additional definitions for terminology
used in the procedural section of these Rules.

Confirmed in Writing

[1A] If it is not feasible to obtain or transmit a written confirmation
at the time the client gives informed consent, then the lawyer must
obtain or transmit it within a reasonable time thereafter. If a lawyer
has obtained a client’s informed consent, the lawyer may act in
reliance on that consent so long as it is confirmed in writing within
a reasonable time thereafter.

Firm

[2] Whether two or more lawyers constitute a firm within paragraph
(e) can depend on the specific facts. For example, two practitioners
who share office space and occasionally consult or assist each other
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ordinarily would not be regarded as constituting a firm. However, if
they present themselves to the public in a way that suggests that
they are a firm or conduct themselves as a firm, they should be
regarded as a firm for purposes of the Rules. A group of lawyers could
be regarded as a firm for purposes of the Rule that the same lawyer
should not represent opposing parties in litigation, while it might not
be so regarded for purposes of the Rule that information acquired by
one lawyer is attributed to another. The terms of any formal
agreement between associated lawyers are relevant in determining
whether they are a firm, as is the fact that they have mutual access
to information concerning the clients they serve. Furthermore, it is
relevant in doubtful cases to consider the underlying purpose of the
Rule that is involved.

[3] With respect to the law department of an organization, including
the government, there is ordinarily no question that the members of
the department constitute a firm within the meaning of the Rules of
Professional Conduct. There can be uncertainty, however, as to the
identity of the client. For example, it may not be clear whether the
law department of a corporation represents a subsidiary or an
affiliated corporation, as well as the corporation by which the
members of the department are directly employed. A similar ques-
tion can arise concerning an unincorporated association and its local
affiliates.

[4] Similar questions can also arise with respect to lawyers in legal
aid and legal services organizations. Depending upon the structure of
the organization, the entire organization or different components of
it may constitute a firm or firms for purposes of these Rules.

Fraud

[6] When used in these Rules, the term “fraud” or ‘‘fraudulent’
refers to conduct that is characterized as such under the substantive
or procedural law of the applicable jurisdiction and has a purpose to
deceive. This does not include merely negligent misrepresentation or
negligent failure to apprise another of relevant information. For
purposes of these Rules, it is not necessary that anyone has suffered
damages or relied on the misrepresentation or failure to inform.

Informed Consent

[6] Many of the Rules of Professional Conduct require the lawyer to
obtain the informed consent of a client or other person (e.g., a former
client or, under certain circumstances, a prospective client) before
accepting or continuing representation or pursuing a course of
conduct. See, e.g., Rules 1.2(c), 1.6(a) and 1.7(b). The communication
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necessary to obtain such consent will vary according to the Rule
involved and the circumstances giving rise to the need to obtain
informed consent. The lawyer must make reasonable efforts to
ensure that the client or other person possesses information reason-
ably adequate to make an informed decision. Ordinarily, this will
require communication that includes a disclosure of the facts and
circumstances giving rise to the situation, any explanation reason-
ably necessary to inform the client or other person of the material
advantages and disadvantages of the proposed course of conduct and
a discussion of the client’s or other person’s options and alternatives.
In some circumstances it may be appropriate for a lawyer to advise
a client or other person to seek the advice of other counsel. A lawyer
need not inform a client or other person of facts or implications
already known to the client or other person; nevertheless, a lawyer
who does not personally inform the client or other person assumes
the risk that the client or other person is inadequately informed and
the consent is invalid. In determining whether the information
and explanation provided are reasonably adequate, relevant factors
include whether the client or other person is experienced in legal
matters generally and in making decisions of the type involved, and
whether the client or other person is independently represented by
other counsel in giving the consent. Normally, such persons need less
information and explanation than others, and generally a client or
other person who is independently represented by other counsel in
giving the consent should be assumed to have given informed
consent.

[7] Obtaining informed consent will usually require an affirmative
response by the client or other person. In general, a lawyer may not
assume consent from a client’s or other person’s silence. Consent
may be inferred, however, from the conduct of a client or other
person who has reasonably adequate information about the matter.
A number of Rules require that a person’s consent be confirmed in
writing. See Rules 1.7(b) and 1.9(a). For a definition of “‘writing’’ and
“confirmed in writing,” see paragraphs (s) and (b). Other Rules
require that a client’s consent be obtained in a writing signed by the
client. See, e.g., Rule 1.8(a)(3) and (g). For a definition of ‘‘signed,”
see paragraph (s).

Screened

[8] This definition applies to situations where screening of a person-
ally disqualified lawyer is permitted to remove imputation of a
conflict of interest under Rules 1.11 and 1.12.

[9] The purpose of screening is to assure the affected parties that
confidential information known by the personally disqualified law-
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yer remains protected. The personally disqualified lawyer should
acknowledge the obligation not to communicate with any of the
other lawyers in the firm with respect to the matter. Similarly, other
lawyers in the firm who are working on the matter should be
informed that the screening is in place and that they may not
communicate with the personally disqualified lawyer with respect to
the matter. Additional screening measures that are appropriate for
the particular matter will depend on the circumstances. To imple-
ment, reinforce and remind all affected lawyers of the presence of the
screening, it may be appropriate for the firm to undertake such
procedures as a written undertaking by the screened lawyer to avoid
any communication with other firm personnel and any contact with
any firm files or other materials relating to the matter, written notice
and instructions to all other firm personnel forbidding any commu-
nication with the screened lawyer relating to the matter, denial of
access by the screened lawyer to firm files or other materials relating
to the matter and periodic reminders of the screen to the screened
lawyer and all other firm personnel.

[10] In order to be effective, screening measures must be imple-
mented as soon as practical after a lawyer or law firm knows or
reasonably should know that there is a need for screening.

Writing
[11] The purpose of this definition is to permit a lawyer to use
developing technologies that maintain an objective record of a

communication that does not rely upon the memory of the lawyer or
any other person. See OCGA § 10-12-2(8).

PART ONE
CLIENT-LAWYER RELATIONSHIP

RULE 1.2 SCOPE OF REPRESENTATION AND ALLOCA-
TION OF AUTHORITY BETWEEN CLIENT AND LAWYER

(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s
decisions concerning the scope and objectives of representation and,
as required by Rule 1.4, shall consult with the client as to the means
by which they are to be pursued. A lawyer may take such action on
behalf of the client as is impliedly authorized to carry out the
representation. A lawyer shall abide by a client’s decision whether to
settle a matter. In a criminal case, the lawyer shall abide by the
client’s decision, after consultation with the lawyer, as to a plea to be
entered, whether to waive jury trial and whether the client will
testify.

(b) A lawyer’s representation of a client, including representation by
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appointment, does not constitute an endorsement of the client’s
political, economic, social or moral views or activities.

(c) A lawyer may limit the scope and objectives of the representation
if the limitation is reasonable under the circumstances and the client
gives informed consent.

(d) A lawyer shall not counsel a client to engage in conduct that the
lawyer knows is criminal or fraudulent, nor knowingly assist a client
in such conduct, but a lawyer may discuss the legal consequences of
any proposed course of conduct with a client and may counsel or
assist a client to make a good faith effort to determine the validity,
scope, meaning or application of the law.

The maximum penalty for a violation of this Rule is disbarment.

Comment
Allocation of Authority between Client and Lawyer

[1] Paragraph (a) confers upon the client the ultimate authority to
determine the purposes to be served by legal representation, within
the limits imposed by law and the lawyer’s professional obligations.
The decisions specified in paragraph (a), such as whether to settle a
civil matter, must also be made by the client. See Rule 1.4(a)(1) for
the lawyer’s duty to communicate with the client about such
decisions. With respect to the means by which the client’s objectives
are to be pursued, the lawyer shall consult with the client as required
by Rule 1.4(a)(2) and may take such action as is impliedly authorized
to carry out the representation.

[2] On occasion, however, a lawyer and a client may disagree about
the means to be used to accomplish the client’s objectives. Clients
normally defer to the special knowledge and skill of their lawyer with
respect to the means to be used to accomplish their objectives,
particularly with respect to technical, legal and tactical matters.
Conversely, lawyers usually defer to the client regarding such
questions as the expense to be incurred and concern for third
persons who might be adversely affected. Because of the varied
nature of the matters about which a lawyer and client might disagree
and because the actions in question may implicate the interests of a
tribunal or other persons, this Rule does not prescribe how such
disagreements are to be resolved. Other law, however, may be
applicable and should be consulted by the lawyer. The lawyer should
also consult with the client and seek a mutually acceptable resolu-
tion of the disagreement. If such efforts are unavailing and the
lawyer has a fundamental disagreement with the client, the lawyer
may withdraw from the representation. See Rule 1.16(b)(4). Con-
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versely, the client may resolve the disagreement by discharging the
lawyer. See Rule 1.16(a)(3).

[3] At the outset of a representation, the client may authorize the
lawyer to take specific action on the client’s behalf without further
consultation. Absent a material change in circumstances and subject
to Rule 1.4, a lawyer may rely on such an advance authorization. The
client may, however, revoke such authority at any time.

[4] In a case in which the client appears to be suffering from
diminished capacity, the lawyer’s duty to abide by the client’s
decisions is to be guided by reference to Rule 1.14.

Independence from Client’s Views or Activities

[56] Legal representation should not be denied to people who are
unable to afford legal services, or whose cause is controversial or the
subject of popular disapproval. By the same token, representing a
client does not constitute approval of the client’s views or activities.

Agreements Limiting Scope of Representation

[6] The scope of services to be provided by a lawyer may be limited by
agreement with the client or by the terms under which the lawyer’s
services are made available to the client. When a lawyer has been
retained by an insurer to represent an insured, for example, the
representation may be limited to matters related to the insurance
coverage. A limited representation may be appropriate because the
client has limited objectives for the representation. In addition, the
terms upon which representation is undertaken may exclude specific
means that might otherwise be used to accomplish the client’s
objectives. Such limitations may exclude actions that the client
thinks are too costly or that the lawyer regards as repugnant or
imprudent.

[7] Although this Rule affords the lawyer and the client substantial
latitude to limit the representation, the limitation must be reason-
able under the circumstances. If, for example, a client’s objective is
limited to securing general information about the law the client
needs in order to handle a common and typically uncomplicated legal
problem, the lawyer and client may agree that the lawyer’s services
will be limited to a brief telephone consultation. Such a limitation,
however, would not be reasonable if the time allotted was not
sufficient to yield advice upon which the client could rely. Although
an agreement for a limited representation does not exempt a lawyer
from the duty to provide competent representation, the limitation is
a factor to be considered when determining the legal knowledge,
skill, thoroughness and preparation reasonably necessary for the
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representation. See Rule 1.1.

[8] All agreements concerning a lawyer’s representation of a client
must accord with the Rules of Professional Conduct and other law.
See, e.g., Rules 1.1, 1.8 and 5.6.

Criminal, Fraudulent and Prohibited Transactions

[9] Paragraph (d) prohibits a lawyer from knowingly counseling or
assisting a client to commit a crime or fraud. This prohibition,
however, does not preclude the lawyer from giving an honest opinion
about the actual consequences that appear likely to result from a
client’s conduct. Nor does the fact that a client uses advice in a
course of action that is criminal or fraudulent of itself make a lawyer
a party to the course of action. There is a critical distinction between
presenting an analysis of legal aspects of questionable conduct and
recommending the means by which a crime or fraud might be
committed with impunity.

[10] When the client’s course of action has already begun and is
continuing, the lawyer’s responsibility is especially delicate. The
lawyer is required to avoid assisting the client, for example, by
drafting or delivering documents that the lawyer knows are fraudu-
lent or by suggesting how the wrongdoing might be concealed. A
lawyer may not continue assisting a client in conduct that the lawyer
originally supposed was legally proper but then discovers is criminal
or fraudulent. The lawyer must, therefore, withdraw from the
representation of the client in the matter. See Rule 1.16(a). In some
cases, withdrawal alone might be insufficient. It may be necessary
for the lawyer to give notice of the fact of withdrawal and to disaffirm
any opinion, document, affirmation or the like. See Rule 4.1.

[11] Where the client is a fiduciary, the lawyer may be charged with
special obligations in dealings with a beneficiary.

[12] Paragraph (d) applies whether or not the defrauded party is a
party to the transaction. Hence, a lawyer must not participate in a
transaction to effectuate criminal or fraudulent voidance of tax
liability. Paragraph (d) does not preclude undertaking a criminal
defense incident to a general retainer for legal services to a lawful
enterprise. The last clause of paragraph (d) recognizes that deter-
mining the validity or interpretation of a statute or regulation may
require a course of action involving disobedience of the statute or
regulation or of the interpretation placed upon it by governmental
authorities.

[13] If a lawyer comes to know or reasonably should know that a
client expects assistance not permitted by the Rules of Professional
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Conduct or other law or if the lawyer intends to act contrary to the
client’s instructions, the lawyer must consult with the client regard-
ing the limitations on the lawyer’s conduct. See Rule 1.4(a)(5).

RULE 1.3 DILIGENCE

A lawyer shall act with reasonable diligence and promptness in
representing a client. Reasonable diligence as used in this Rule
means that a lawyer shall not without just cause to the detriment of
the client in effect wilfully abandon or wilfully disregard a legal
matter entrusted to the lawyer.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] A lawyer should pursue a matter on behalf of a client despite
opposition, obstruction or personal inconvenience to the lawyer, and
may take whatever lawful and ethical measures are required to
vindicate a client’s cause or endeavor. A lawyer should act with
commitment and dedication to the interests of the client and with
zeal in advocacy upon the client’s behalf. However, a lawyer is not
bound to press for every advantage that might be realized for a
client. A lawyer has professional discretion in determining the
means by which a matter should be pursued. See Rule 1.2. The
lawyer’s duty to act with reasonable diligence does not require the
use of offensive tactics or preclude the treating of all persons
involved in the legal process with courtesy and respect.

[2] A lawyer’s work load should be controlled so that each matter can
be handled competently.

[3] Perhaps no professional shortcoming is more widely resented
than procrastination. A client’s interests often can be adversely
affected by the passage of time or the change of conditions; in
extreme instances, as when a lawyer overlooks a statute of limita-
tions, the client’s legal position may be destroyed. Even when the
client’s interests are not affected in substance, however, unreason-
able delay can cause a client needless anxiety and undermine
confidence in the lawyer’s trustworthiness. A lawyer’s duty to act
with reasonable promptness, however, does not preclude the lawyer
from agreeing to a reasonable request for a postponement that will
not prejudice the lawyer’s client.

[4] Unless the relationship is terminated as provided in Rule 1.16, a
lawyer should carry through to conclusion all matters undertaken
for a client. If a lawyer’s employment is limited to a specific matter,
the relationship terminates when the matter has been resolved. If a
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lawyer has served a client over a substantial period in a variety of
matters, the client sometimes may assume that the lawyer will serve
on a continuing basis. Doubt about whether a client-lawyer relation-
ship still exists should be clarified by the lawyer, preferably in
writing, so that the client will not mistakenly suppose the lawyer is
looking after the client’s affairs when the lawyer has ceased to do so.
For example, if a lawyer has handled a judicial or administrative
proceeding that produced a result adverse to the client but has not
been specifically instructed concerning pursuit of an appeal, the
lawyer should advise the client of the possibility of appeal before
relinquishing responsibility for the matter.

RULE 1.4 COMMUNICATION

(a) A lawyer shall:
(1) promptly inform the client of any decision or circumstance
with respect to which the client’s informed consent, as defined in
Rule 1.0(h), is required by these Rules;
(2) reasonably consult with the client about the means by which
the client’s objectives are to be accomplished;
(3) keep the client reasonably informed about the status of the
matter;
(4) promptly comply with reasonable requests for information,;
and
(5) consult with the client about any relevant limitation on the
lawyer’s conduct when the lawyer knows that the client expects
assistance not permitted by the Rules of Professional Conduct or
other law.

(b) A lawyer shall explain a matter to the extent reasonably neces-
sary to permit the client to make informed decisions regarding the
representation.

The maximum penalty for a violation of this Rule is a public
reprimand.
Comment

[1] Reasonable communication between the lawyer and the client is
necessary for the client effectively to participate in the representa-
tion.

Communicating with Client

[2] If these Rules require that a particular decision about the
representation be made by the client, paragraph (a)(1) requires that
the lawyer promptly consult with and secure the client’s informed
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consent prior to taking action unless prior discussions with the client
have resolved what action the client wants the lawyer to take. For
example, a lawyer who receives from opposing counsel an offer of
settlement in a civil controversy or a proffered plea bargain in a
criminal case must promptly inform the client of its substance unless
the client has previously indicated that the proposal will be accept-
able or unacceptable or has authorized the lawyer to accept or to
reject the offer. See Rule 1.2(a).

[3] Paragraph (a)(2) requires the lawyer to reasonably consult with
the client about the means to be used to accomplish the client’s
objectives. In some situations — depending on both the importance
of the action under consideration and the feasibility of consulting
with the client — this duty will require consultation prior to taking
action. In other circumstances, such as during a trial when an
immediate decision must be made, the exigency of the situation may
require the lawyer to act without prior consultation. In such cases
the lawyer must nonetheless act reasonably to inform the client of
actions the lawyer has taken on the client’s behalf. Additionally,
paragraph (a)(3) requires that the lawyer keep the client reasonably
informed about the status of the matter, such as significant devel-
opments affecting the timing or the substance of the representation.

[4] A lawyer’s regular communication with clients will minimize the
occasions on which a client will need to request information concern-
ing the representation. When a client makes a reasonable request for
information, however, paragraph (a)(4) requires prompt compliance
with the request, or if a prompt response is not feasible, that the
lawyer, or a member of the lawyer’s staff, acknowledge receipt of the
request and advise the client when a response may be expected.
Client telephone calls should be promptly returned or acknowledged.
The timeliness of a lawyer’s communication must be judged by all
the controlling factors. “Prompt” communication with the client
does not equate to ‘‘instant’”’ communication with the client and is
sufficient if reasonable under the relevant circumstances.

Explaining Matters

[6] The client should have sufficient information to participate
intelligently in decisions concerning the objectives of the represen-
tation and the means by which they are to be pursued, to the extent
the client is willing and able to do so. Adequacy of communication
depends in part on the kind of advice or assistance that is involved.
For example, where there is time to explain a proposal made in a
negotiation, the lawyer should review all important provisions with
the client before proceeding to an agreement. In litigation a lawyer
should explain the general strategy and prospects of success and
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ordinarily should consult the client on tactics that are likely to result
in significant expense or to injure or coerce others. On the other
hand, a lawyer ordinarily will not be expected to describe trial or
negotiation strategy in detail. The guiding principle is that the
lawyer should fulfill reasonable client expectations for information
consistent with the duty to act in the client’s best interests, and the
client’s overall requirements as to the character of representation. In
certain circumstances, such as when a lawyer asks a client to consent
to a representation affected by a conflict of interest, the client must
give informed consent, as defined in Rule 1.0(h).

[6] Ordinarily, the information to be provided is that appropriate for
a client who is a comprehending and responsible adult. However,
fully informing the client according to this standard may be imprac-
ticable, for example, where the client is a child or suffers from
diminished capacity. See Rule 1.14. When the client is an organiza-
tion or group, it is often impossible or inappropriate to inform every
one of its members about its legal affairs; ordinarily, the lawyer
should address communications to the appropriate officials of the
organization. See Rule 1.13. Where many routine matters are
involved, a system of limited or occasional reporting may be arranged
with the client.

Withholding Information

[7] In some circumstances, a lawyer may be justified in delaying
transmission of information when the client would be likely to react
imprudently to an immediate communication. Thus, a lawyer might
withhold a psychiatric diagnosis of a client when the examining
psychiatrist indicates that disclosure would harm the client. A
lawyer may not withhold information to serve the lawyer’s own
interest or convenience or the interest or convenience of another
person. Rules or court orders governing litigation may provide that
information supplied to a lawyer may not be disclosed to the client.

RULE 1.5 FEES

(a) A lawyer shall not make an agreement for, charge, or collect an
unreasonable fee or an unreasonable amount for expenses. The
factors to be considered in determining the reasonableness of a fee
include the following:
(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal
service properly;
(2) the likelihood that the acceptance of the particular employ-
ment will preclude other employment by the lawyer;
(3) the fee customarily charged in the locality for similar legal
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services;

(4) the amount involved and the results obtained;

(5) the time limitations imposed by the client or by the circum-
stances;

(6) the nature and length of the professional relationship with
the client;

(7) the experience, reputation, and ability of the lawyer or
lawyers performing the services; and

(8) whether the fee is fixed or contingent.

(b) The scope of the representation and the basis or rate of the fee
and expenses for which the client will be responsible shall be
communicated to the client, preferably in writing, before or within a
reasonable time after commencing the representation, except when
the lawyer will charge a regularly represented client on the same
basis or rate. Any changes in the basis or rate of the fee or expenses
shall also be communicated to the client.

(c)

(1) A fee may be contingent on the outcome of the matter for
which the service is rendered, except in a matter in which a
contingent fee is prohibited by paragraph (d) or other law. A
contingent fee agreement shall be in writing and shall state the
method by which the fee is to be determined, including the
percentage or percentages that shall accrue to the lawyer in the
event of settlement, trial or appeal, litigation and other ex-
penses to be deducted from the recovery, and whether such
expenses are to be deducted before or after the contingent fee is
calculated.
(2) Upon conclusion of a contingent fee matter, the lawyer shall
provide the client with a written statement stating the following:
(i) the outcome of the matter; and
(ii) if there is a recovery, showing:
(A) the remittance to the client;
(B) the method of its determination;
(C) the amount of the attorney fee; and
(D) if the attorney’s fee is divided with another lawyer
who is not a partner in or an associate of the lawyer’s
firm or law office, the amount of the fee received by
each and the manner in which the division is deter-
mined.

(d) A lawyer shall not enter into an arrangement for, charge, or
collect:

(1) any fee in a domestic relations matter, the payment or
amount of which is contingent upon the securing of a divorce or
upon the amount of alimony or support, or property settlement
in lieu thereof; or
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(2) a contingent fee for representing a defendant in a criminal
case.

(e) A division of a fee between lawyers who are not in the same firm
may be made only if:
(1) the division is in proportion to the services performed by
each lawyer or, by written agreement with the client, each
lawyer assumes joint responsibility for the representation;
(2) the client is advised of the share that each lawyer is to
receive and does not object to the participation of all the lawyers
involved; and
(3) the total fee is reasonable.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment
Reasonableness of Fee and Expenses

[1] Paragraph (a) requires that lawyers charge fees that are reason-
able under the circumstances. The factors specified in paragraphs (1)
through (8) are not exclusive. Nor will each factor be relevant in each
instance. Paragraph (a) also requires that expenses for which the
client will be charged must be reasonable. A lawyer may seek
reimbursement for the cost of services performed in-house, such as
copying, or for other expenses incurred in-house, such as telephone
charges, either by charging a reasonable amount to which the client
has agreed in advance or by charging an amount that reasonably
reflects the cost incurred by the lawyer.

[1A] A fee can also be unreasonable if it is illegal. Examples of illegal
fees are those taken without required court approval, those that
exceed the amount allowed by court order or statute, or those where
acceptance of the fee would be unlawful, e.g., accepting controlled
substances or sexual favors as payment.

Basis or Rate of Fee

[2] When the lawyer has regularly represented a client, they ordi-
narily will have evolved an understanding concerning the basis or
rate of the fee. In a new client-lawyer relationship, however, an
understanding as to the fee should be promptly established. It is not
necessary to recite all the factors that underlie the basis of the fee,
but only those that are directly involved in its computation. It is
sufficient, for example, to state that the basic rate is an hourly
charge or a fixed amount or an estimated amount, or to identify the
factors that may be taken into account in finally fixing the fee. When
developments occur during the representation that render an earlier
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estimate substantially inaccurate, a revised estimate should be
provided to the client. A written statement concerning the fee
reduces the possibility of misunderstanding. Furnishing the client
with a simple memorandum or a copy of the lawyer’s customary fee
schedule is sufficient if the basis or rate of the fee is set forth.

[3] Contingent fees, like any other fees, are subject to the reason-
ableness standard of paragraph (a) of this Rule. In determining
whether a particular contingent fee is reasonable, or whether it is
reasonable to charge any form of contingent fee, a lawyer must
consider the factors that are relevant under the circumstances.

Terms of Payment

[4] A lawyer may require advance payment of a fee, but is obliged to
return any unearned portion. See Rule 1.16(d). A lawyer may accept
property in payment for services, such as an ownership interest in an
enterprise, providing this does not involve acquisition of a propri-
etary interest in the cause of action or subject matter of the litigation
contrary to Rule 1.8(j). However, a fee paid in property instead of
money may be subject to the requirements of Rule 1.8(a) because
such fees often have the essential qualities of a business transaction
with the client.

[56] An agreement may not be made, the terms of which might induce
the lawyer improperly to curtail services for the client or perform
them in a way contrary to the client’s interest. For example, a lawyer
should not enter into an agreement whereby services are to be
provided only up to a stated amount when it is foreseeable that more
extensive services probably will be required, unless the situation is
adequately explained to the client. Otherwise, the client might have
to bargain for further assistance in the midst of a proceeding or
transaction. However, it is proper to define the extent of services in
light of the client’s ability to pay. A lawyer should not exploit a fee
arrangement based primarily on hourly charges by using wasteful
procedures.

Prohibited Contingent Fees

[6] Paragraph (d) prohibits a lawyer from charging a contingent fee
in a domestic relations matter when payment is contingent upon the
securing of a divorce or upon the amount of alimony or support or
property settlement to be obtained. This provision does not preclude
a contract for a contingent fee for legal representation in connection
with the recovery of post-judgment balances due under support,
alimony or other financial orders because such contracts do not
implicate the same policy concerns. See Formal Advisory Opinions 36
and 47.
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Division of Fee

[7] A division of fee is a single billing to a client covering the fee of
two or more lawyers who are not in the same firm. A division of fee
facilitates association of more than one lawyer in a matter in which
neither alone could serve the client as well. Joint responsibility for
the representation entails financial and ethical responsibility for the
representation.

[8] Paragraph (e) does not prohibit or regulate division of fees to be
received in the future for work done when lawyers were previously
associated in a law firm.

Disputes over Fees

[9] If a procedure has been established for resolution of fee disputes,
such as an arbitration or mediation procedure established by the bar,
the lawyer should conscientiously consider submitting to it. Law may
prescribe a procedure for determining a lawyer’s fee, for example, in
representation of an executor or administrator, a class or a person
entitled to a reasonable fee as part of the measure of damages. The
lawyer entitled to such a fee and a lawyer representing another party
concerned with the fee should comply with the prescribed procedure.

RULE 1.6 CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall maintain in confidence all information gained in
the professional relationship with a client, including information
which the client has requested to be held inviolate or the disclosure
of which would be embarrassing or would likely be detrimental to the
client, unless the client gives informed consent, except for disclo-
sures that are impliedly authorized in order to carry out the
representation, or are required by these Rules or other law, or by
order of the Court.

(b) (1) A lawyer may reveal information covered by paragraph (a)
which the lawyer reasonably believes necessary:

(i)  to avoid or prevent harm or substantial financial loss
to another as a result of client criminal conduct or third
party criminal conduct clearly in violation of the law;
(il) to prevent serious injury or death not otherwise
covered by subparagraph (i) above;
(iii) to establish a claim or defense on behalf of the lawyer
in a controversy between the lawyer and the client, to
establish a defense to a criminal charge or civil claim against
the lawyer based upon conduct in which the client was
involved, or to respond to allegations in any proceeding
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concerning the lawyer’s representation of the client; or
(iv) to secure legal advice about the lawyer’s compliance
with these Rules.
(2) In a situation described in paragraph (b)(1), if the client has
acted at the time the lawyer learns of the threat of harm or loss
to a victim, use or disclosure is permissible only if the harm or
loss has not yet occurred.
(3) Before using or disclosing information pursuant to para-
graph (b)(1), if feasible, the lawyer must make a good faith effort
to persuade the client either not to act or, if the client has already
acted, to warn the victim.

(c) The lawyer may, where the law does not otherwise require, reveal
information to which the duty of confidentiality does not apply under
paragraph (b) without being subjected to disciplinary proceedings.

(d) The lawyer shall reveal information under paragraph (b) as the
applicable law requires.

(e) The duty of confidentiality shall continue after the client-lawyer
relationship has terminated.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] The lawyer is part of a judicial system charged with upholding the
law. One of the lawyer’s functions is to advise clients so that they
avoid any violation of the law in the proper exercise of their rights.

[2] The observance of the ethical obligation of a lawyer to hold
inviolate confidential information of the client not only facilitates
the full development of facts essential to proper representation of the
client but also encourages people to seek early legal assistance.

[3] Almost without exception, clients come to lawyers in order to
determine what their rights are and what is, in the maze of laws and
regulations, deemed to be legal and correct. The common law
recognizes that the client’s confidences must be protected from
disclosure. Based upon experience, lawyers know that almost all
clients follow the advice given, and the law is upheld.

[4] A fundamental principle in the client-lawyer relationship is that
the lawyer maintain confidentiality of information relating to the
representation. The client is thereby encouraged to communicate
fully and frankly with the lawyer even as to embarrassing or legally
damaging subject matter.
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[4A] Information gained in the professional relationship includes
information gained from a person (prospective client) who discusses
the possibility of forming a client-lawyer relationship with respect to
a matter. Even when no client-lawyer relationship ensues, the
restrictions and exceptions of these Rules as to use or revelation of
the information apply, e.g., Rules 1.9 and 1.10.

[6] The principle of confidentiality is given effect in two related
bodies of law, the attorney-client privilege (which includes the work
product doctrine) in the law of evidence and the rule of confidenti-
ality established in professional ethics. The attorney-client privilege
applies in judicial and other proceedings in which a lawyer may be
called as a witness or otherwise required to produce evidence
concerning a client. The rule of client-lawyer confidentiality applies
in situations other than those where evidence is sought from the
lawyer through compulsion of law. Rule 1.6 applies not merely to
matters communicated in confidence by the client but also to all
information gained in the professional relationship, whatever its
source. A lawyer may not disclose such information except as
authorized or required by the Rules of Professional Conduct or other
law. See also Scope. The requirement of maintaining confidentiality
of information gained in the professional relationship applies to
government lawyers who may disagree with the client’s policy goals.

Authorized Disclosure

[6] A lawyer is impliedly authorized to make disclosures about a
client when appropriate in carrying out the representation, except to
the extent that the client’s instructions or special circumstances
limit that authority. In litigation, for example, a lawyer may disclose
information by admitting a fact that cannot properly be disputed, or
in negotiation by making a disclosure that facilitates a satisfactory
conclusion.

[7] Lawyers in a firm may, in the course of the firm’s practice,
disclose to each other information relating to a client of the firm,
unless the client has instructed that particular information be
confined to specified lawyers.

[7A] A lawyer’s confidentiality obligations do not preclude a lawyer
from securing confidential legal advice about the lawyer’s personal
responsibility to comply with these Rules. In most situations, dis-
closing information to secure such advice will be impliedly autho-
rized for the lawyer to carry out the representation. Even when the
disclosure is not impliedly authorized paragraph (b)(1)(iv) permits
such disclosure because of the importance of a lawyer’s compliance
with the Rules of Professional Conduct.
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Disclosure Adverse to Client

[8] The confidentiality rule is subject to limited exceptions. In
becoming privy to information about a client, a lawyer may foresee
that the client intends serious harm to another person. The public is
better protected if full and open communication by the client is
encouraged than if it is inhibited.

[9] Several situations must be distinguished. First, the lawyer may
not knowingly assist a client in conduct that is criminal or fraudu-
lent. See Rule 1.2(d). Similarly, a lawyer has a duty under Rule
3.3(a)(4) not to use false evidence.

[10] Second, the lawyer may have been innocently involved in past
conduct by the client that was criminal or fraudulent. In such a
situation the lawyer has not violated Rule 1.2(d), because to ‘‘know-
ingly assist” criminal or fraudulent conduct requires knowing that
the conduct is of that character.

[11] Third, the lawyer may learn that a client intends prospective
conduct that is criminal and likely to result in death or substantial
bodily harm. As stated in paragraph (b)(1), the lawyer has profes-
sional discretion to reveal information in order to prevent such
consequences. The lawyer may make a disclosure in order to prevent
death or serious bodily injury which the lawyer reasonably believes
will occur. It is very difficult for a lawyer to ‘“know’” when such a
heinous purpose will actually be carried out, for the client may have
a change of mind.

[12] The lawyer’s exercise of discretion requires consideration of
such factors as the nature of the lawyer’s relationship with the client
and with those who might be injured by the client, the lawyer’s own
involvement in the transaction and factors that may extenuate the
conduct in question. Where practical, the lawyer should seek to
persuade the client to take suitable action. In any case, a disclosure
adverse to the client’s interest should be no greater than the lawyer
reasonably believes necessary to the purpose. A lawyer’s decision not
to take preventive action permitted by paragraph (b)(1) does not
violate this Rule.

Withdrawal

[13] If the lawyer’s services will be used by the client in materially
furthering a course of criminal or fraudulent conduct, the lawyer
must withdraw, as stated in Rule 1.16(a)(1).

[14] After withdrawal the lawyer is required to refrain from making
disclosure of the client’s confidences, except as otherwise provided in



SUPREME COURT.

Rule 1.6. Neither this Rule nor Rule 1.8(b) nor Rule 1.16(d) prevents
the lawyer from giving notice of the fact of withdrawal, and the
lawyer may also withdraw or disaffirm any opinion, document,
affirmation, or the like.

[15] Where the client is an organization, the lawyer may be in doubt
whether contemplated conduct will actually be carried out by the
organization. Where necessary to guide conduct in connection with
this Rule, the lawyer may make inquiry within the organization as
indicated in Rule 1.13(b).

Dispute Concerning a Lawyer’s Conduct

[16] Where a legal claim or disciplinary charge alleges complicity of
the lawyer in a client’s conduct or other misconduct of the lawyer
involving representation of the client, the lawyer may respond to the
extent the lawyer reasonably believes necessary to establish a
defense. The same is true with respect to a claim involving the
conduct or representation of a former client. The lawyer’s right to
respond arises when an assertion of such complicity has been made.
Paragraph (b)(1)(iii) does not require the lawyer to await the
commencement of an action or proceeding that charges such com-
plicity, so that the defense may be established by responding directly
to a third party who has made such an assertion. The right to defend,
of course, applies where a proceeding has been commenced. Where
practicable and not prejudicial to the lawyer’s ability to establish the
defense, the lawyer should advise the client of the third party’s
assertion and request that the client respond appropriately. In any
event, disclosure should be no greater than the lawyer reasonably
believes is necessary to vindicate innocence, the disclosure should be
made in a manner which limits access to the information to the
tribunal or other persons having a need to know it, and appropriate
protective orders or other arrangements should be sought by the
lawyer to the fullest extent practicable.

[17] If the lawyer is charged with wrongdoing in which the client’s
conduct is implicated, the rule of confidentiality should not prevent
the lawyer from defending against the charge. Such a charge can
arise in a civil, criminal or professional disciplinary proceeding, and
can be based on a wrong allegedly committed by the lawyer against
the client, or on a wrong alleged by a third person; for example, a
person claiming to have been defrauded by the lawyer and client
acting together. A lawyer entitled to a fee is permitted by paragraph
(b)(1)(iii) to prove the services rendered in an action to collect it. This
aspect of the rule expresses the principle that the beneficiary of a
fiduciary relationship may not exploit it to the detriment of the
fiduciary. As stated above, the lawyer must make every effort
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practicable to avoid unnecessary disclosure of information relating to
arepresentation, to limit disclosure to those having the need to know
it, and to obtain protective orders or make other arrangements
minimizing the risk of disclosure.

Disclosures Otherwise Required or Authorized

[18] The attorney-client privilege is differently defined in various
jurisdictions. If a lawyer is called as a witness to give testimony
concerning a client, absent waiver by the client, paragraph (a)
requires the lawyer to invoke the privilege when it is applicable. The
lawyer must comply with the final orders of a court or other tribunal
of competent jurisdiction requiring the lawyer to give information
about the client.

[19] The Rules of Professional Conduct in various circumstances
permit or require a lawyer to disclose information relating to the
representation. See Rules 2.2, 2.3, 3.3 and 4.1. In addition to these
provisions, a lawyer may be obligated or permitted by other provi-
sions of law to give information about a client. Whether another
provision of law supersedes Rule 1.6 is a matter of interpretation
beyond the scope of these Rules, but a presumption should exist
against such a supersession.

RULE 1.7 CONFLICT OF INTEREST: GENERAL RULE

(a) A lawyer shall not represent or continue to represent a client if
there is a significant risk that the lawyer’s own interests or the
lawyer’s duties to another client, a former client, or a third person
will materially and adversely affect the representation of the client,
except as permitted in (b).

(b) If client informed consent is permissible a lawyer may represent
a client notwithstanding a significant risk of material and adverse
effect if each affected client or former client gives informed consent
confirmed in writing to the representation after:
(1) consultation with the lawyer pursuant to Rule 1.0(c);
(2) having received in writing reasonable and adequate infor-
mation about the material risks of and reasonable available
alternatives to the representation; and
(3) having been given the opportunity to consult with indepen-
dent counsel.

(c) Client informed consent is not permissible if the representation:
(1) is prohibited by law or these Rules;
(2) includes the assertion of a claim by one client against
another client represented by the lawyer in the same or a
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substantially related proceeding; or

(3) involves circumstances rendering it reasonably unlikely that
the lawyer will be able to provide adequate representation to one
or more of the affected clients.

The maximum penalty for a violation of this Rule is disbarment.

Comment
Loyalty to a Client

[1] Loyalty and independent judgment are essential elements in the
lawyer’s relationship to a client. If an impermissible conflict of
interest exists before representation is undertaken the representa-
tion should be declined. The lawyer should adopt reasonable proce-
dures, appropriate for the size and type of firm and practice, to
determine in both litigation and non-litigation matters the parties
and issues involved and to determine whether there are actual or
potential conflicts of interest.

[2] Loyalty to a client is impaired when a lawyer cannot consider,
recommend or carry out an appropriate course of action for the client
because of the lawyer’s other competing responsibilities or interests.
The conflict in effect forecloses alternatives that would otherwise be
available to the client. Paragraph (a) addresses such situations. A
possible conflict does not itself preclude the representation. The
critical questions are the likelihood that a conflict will eventuate
and, if it does, whether it will materially interfere with the lawyer’s
independent professional judgment in considering alternatives or
foreclose courses of action that reasonably should be pursued on
behalf of the client. Consideration should be given to whether the
client wishes to accommodate the other interest involved.

[3] If an impermissible conflict arises after representation has been
undertaken, the lawyer should withdraw from the representation.
See Rule 1.16. Where more than one client is involved and the lawyer
withdraws because a conflict arises after representation, whether
the lawyer may continue to represent any of the clients is determined
by Rule 1.9. As to whether a client-lawyer relationship exists or,
having once been established, is continuing, see Comment 4 to Rule
1.3; and Scope.

[4] As a general proposition, loyalty to a client prohibits undertaking
representation directly adverse to that client without that client’s
informed consent. Paragraphs (b) and (c) express that general rule.
Thus, a lawyer ordinarily may not act as advocate against a person
the lawyer represents in some other matter, even if it is wholly
unrelated. On the other hand, simultaneous representation in unre-
lated matters of clients whose interests are only generally adverse,
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such as competing economic enterprises, does not require informed
consent of the respective clients.

Consultation and Informed Consent

[56] A client may give informed consent to representation notwith-
standing a conflict. However when a disinterested lawyer would
conclude that the client should not agree to the representation under
the circumstances, the lawyer involved cannot properly ask for such
agreement or provide representation on the basis of the client’s
informed consent. When more than one client is involved, the
question of conflict must be resolved as to each client. Moreover,
there may be circumstances where it is impossible to make the
disclosure necessary to obtain informed consent. For example, when
the lawyer represents different clients in related matters and one of
the clients refuses to give informed consent to the disclosure neces-
sary to permit the other client to make an informed decision, the
lawyer cannot properly ask the latter to give informed consent. If
informed consent is withdrawn, the lawyer should consult Rules 1.9
and 1.16.

[6A] Paragraph (b) requires the lawyer to obtain the informed
consent of the client, confirmed in writing. Such a writing may
consist of a document executed by the client or one that the lawyer
promptly records and transmits to the client following an oral
consent. See Rule 1.0(b). See also Rule 1.0(s) (writing includes
electronic transmission). If it is not feasible to obtain or transmit the
writing at the time the client gives informed consent, then the
lawyer must obtain or transmit it within a reasonable time there-
after. See Rule 1.0(b). The requirement of a writing does not supplant
the need in most cases for the lawyer to talk with the client, to
explain the risks and advantages, if any, of representation burdened
with a conflict of interest, as well as reasonably available alterna-
tives, and to afford the client a reasonable opportunity to consider
the risks and alternatives and to raise questions and concerns.
Rather, the writing is required in order to impress upon clients the
seriousness of the decision the client is being asked to make and to
avoid disputes or ambiguities that might later occur in the absence of
a writing.

Lawyer’s Interests

[6] The lawyer’s personal or economic interests should not be
permitted to have an adverse effect on representation of a client. See
Rules 1.1 and 1.5. If the propriety of a lawyer’s own conduct in a
transaction is in serious question, it may be difficult or impossible for
the lawyer to give a client objective advice. A lawyer may not allow
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related business interests to affect representation, for example, by
referring clients to an enterprise in which the lawyer has an
undisclosed interest.

Conflicts in Litigation

[7] Paragraph (c)(2) prohibits representation of opposing parties in
the same or a similar proceeding including simultaneous represen-
tation of parties whose interests may conflict, such as co-plaintiffs or
co-defendants. An impermissible conflict may exist by reason of
substantial discrepancy in the parties’ testimony, incompatibility in
positions in relation to an opposing party or the fact that there are
substantially different possibilities of settlement of the claims or
liabilities in question. Such conflicts can arise in criminal cases as
well as civil. The potential for conflict of interest in representing
multiple defendants in a criminal case is so grave that ordinarily a
lawyer should decline to represent more than one co-defendant. On
the other hand, common representation of persons having similar
interests is proper if the risk of adverse effect is minimal, the
requirements of paragraph (b) are met, and consent is not prohibited
by paragraph (c).

[8] Ordinarily, a lawyer may not act as advocate against a client the
lawyer represents in some other matter, even if the other matter is
wholly unrelated. However, there are circumstances in which a
lawyer may act as advocate against a client. For example, a lawyer
representing an enterprise with diverse operations may accept
employment as an advocate against the enterprise in an unrelated
matter if doing so will not adversely affect the lawyer’s relationship
with the enterprise or conduct of the suit and if both clients give
informed consent as required by paragraph (b). By the same token,
government lawyers in some circumstances may represent govern-
ment employees in proceedings in which a government entity is the
opposing party. The propriety of concurrent representation can
depend on the nature of the litigation. For example, a suit charging
fraud entails conflict to a degree not involved in a suit for a
declaratory judgment concerning statutory interpretation.

[9] A lawyer may represent parties having antagonistic positions on
a legal question that has arisen in different cases, unless represen-
tation of either client would be adversely affected. Thus, it is
ordinarily not improper to assert such positions in cases while they
are pending in different trial courts, but it may be improper to do so
should one or more of the cases reach the appellate court.

Interest of Person Paying for a Lawyer’s Service

[10] A lawyer may be paid from a source other than the client, if the
client is informed of that fact and gives informed consent and the
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arrangement does not compromise the lawyer’s duty of loyalty to the
client. See Rule 1.8(f). For example, when an insurer and its insured
have conflicting interests in a matter arising from a liability insur-
ance agreement, and the insurer is required to provide special
counsel for the insured, the arrangement should assure the special
counsel’s professional independence. So also, when a corporation and
its directors or employees are involved in a controversy in which they
have conflicting interests, the corporation may provide funds for
separate legal representation of the directors or employees, if the
clients give informed consent and the arrangement ensures the
lawyer’s professional independence.

Non-litigation Conflicts

[11] Conflicts of interest in contexts other than litigation sometimes
may be difficult to assess. Relevant factors in determining whether
there is potential for material and adverse effect include the duration
and extent of the lawyer’s relationship with the client or clients
involved, the functions being performed by the lawyer, the likelihood
that actual conflict will arise and the likely prejudice to the client
from the conflict if it does arise.

[12] In a negotiation common representation is permissible where
the clients are generally aligned in interest even though there is
some difference of interest among them.

[13] Conflict questions may also arise in estate planning and estate
administration. A lawyer may be called upon to prepare wills for
several family members, such as husband and wife, and, depending
upon the circumstances, a conflict of interest may arise. In estate
administration the identity of the client may be unclear under the
law of a particular jurisdiction. Under one view, the client is the
fiduciary; under another view the client is the estate or trust,
including its beneficiaries. The lawyer should make clear the rela-
tionship to the parties involved.

[14] A lawyer for a corporation or other organization who is also a
member of its board of directors should determine whether the
responsibilities of the two roles may conflict. The lawyer may be
called on to advise the corporation in matters involving actions of the
directors. Consideration should be given to the frequency with which
such situations may arise, the potential intensity of the conflict, the
effect of the lawyer’s resignation from the board and the possibility
of the corporation’s obtaining legal advice from another lawyer in
such situations. If there is material risk that the dual role will
compromise the lawyer’s independence of professional judgment, the
lawyer should not serve as a director.
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Conflict Charged by an Opposing Party

[15] Resolving questions of conflict of interest is primarily the
responsibility of the lawyer undertaking the representation. In
litigation, a court may raise the question when there is reason to
infer that the lawyer has neglected the responsibility. In a criminal
case, inquiry by the court is generally required when a lawyer
represents multiple defendants. Where the conflict is such as clearly
to call into question the fair or efficient administration of justice,
opposing counsel may properly raise the question. Such an objection
should be viewed with caution, however, for it can be misused as a
technique of harassment. See Scope.

RULE 1.8 CONFLICT OF INTEREST: PROHIBITED
TRANSACTIONS

(a) A lawyer shall neither enter into a business transaction with a
client if the client expects the lawyer to exercise the lawyer’s
professional judgment therein for the protection of the client, nor
shall the lawyer knowingly acquire an ownership, possessory, secu-
rity or other pecuniary interest adverse to a client unless:
(1) the transaction and terms on which the lawyer acquires the
interest are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a manner
which can be reasonably understood by the client;
(2) the client is advised in writing of the desirability of seeking
and is given a reasonable opportunity to seek the advice of
independent counsel in the transaction; and
(3) the client gives informed consent, in a writing signed by the
client, to the essential terms of the transaction and the lawyer’s
role in the transaction, including whether the lawyer is repre-
senting the client in the transaction.

(b) A lawyer shall not use information gained in the professional
relationship with a client to the disadvantage of the client unless the
client gives informed consent, except as permitted or required by
these Rules.

(c) A lawyer shall not prepare an instrument giving the lawyer or a
person related to the lawyer as parent, grandparent, child, grand-
child, sibling, or spouse any substantial gift from a client, including
a testamentary gift, except where the client is related to the donee.

(d) Prior to the conclusion of representation of a client, a lawyer shall
not make or negotiate an agreement giving the lawyer literary or
media rights to a portrayal or account based in substantial part on
information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in
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connection with pending or contemplated litigation, except that:
(1) alawyer may advance court costs and expenses of litigation,
the repayment of which may be contingent on the outcome of the
matter; or
(2) a lawyer representing a client unable to pay court costs and
expenses of litigation may pay those costs and expenses on

behalf of the client.

(f) A lawyer shall not accept compensation for representing a client
from one other than the client unless:
(1) the client gives informed consent;
(2) there is no interference with the lawyer’s independence of
professional judgment or with the client-lawyer relationship;
and
(3) information relating to representation of a client is protected
as required by Rule 1.6.

(g) A lawyer who represents two or more clients shall not participate
in making an aggregate settlement of the claims for or against the
clients, nor in a criminal case an aggregated agreement as to guilty
or nolo contendere pleas, unless each client gives informed consent,
in a writing signed by the client. The lawyer’s disclosure shall
include the existence and nature of all claims or pleas involved and
of the participation of each person in the settlement.

(h) A lawyer shall not make an agreement prospectively limiting the
lawyer’s liability to a client for malpractice unless permitted by law
and the client is independently represented in making the agree-
ment, or settle a claim for such liability with an unrepresented client
or former client without first advising that person in writing that
independent representation is appropriate in connection therewith.

(i) A lawyer related to another lawyer as parent, grandparent, child,
grandchild, sibling or spouse shall not represent a client in a
representation directly adverse to a person whom the lawyer has
actual knowledge is represented by the other lawyer unless his or her
client gives informed consent regarding the relationship. The dis-
qualification stated in this paragraph is personal and is not imputed
to members of firms with whom the lawyers are associated.

(j) A lawyer shall not acquire a proprietary interest in the cause of
action or subject matter of litigation the lawyer is conducting for a
client, except that the lawyer may:
(1) acquire a lien granted by law to secure the lawyer’s fees or
expenses as long as the exercise of the lien is not prejudicial to
the client with respect to the subject of the representation; and
(2) contract with a client for a reasonable contingent fee in a
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civil case, except as prohibited by Rule 1.5.

The maximum penalty for a violation of Rule 1.8(b) is disbarment.
The maximum penalty for a violation of Rule 1.8(a) and 1.8(c)-(j) is
a public reprimand.

Comment
Transactions Between Client and Lawyer

[1IA] As a general principle, all transactions between client and
lawyer should be fair and reasonable to the client. The client should
be fully informed of the true nature of the lawyer’s interest or lack
of interest in all aspects of the transaction. In such transactions a
review by independent counsel on behalf of the client is often
advisable. Furthermore, a lawyer may not exploit information relat-
ing to the representation to the client’s disadvantage. For example, a
lawyer who has learned that the client is investing in specific real
estate may not, without the client’s informed consent, seek to
acquire nearby property where doing so would adversely affect the
client’s plan for investment. Paragraph (a) does not, however, apply
to standard commercial transactions between the lawyer and the
client for products or services that the client generally markets to
others, for example, banking or brokerage services, medical services,
products manufactured or distributed by the client, and utilities’
services. In such transactions, the lawyer has no advantage in
dealing with the client, and the restrictions in paragraph (a) are
unnecessary and impracticable.

Use of Information to the Disadvantage of the Client

[1B] It is a general rule that an attorney will not be permitted to
make use of knowledge or information acquired by the attorney
through the professional relationship with the client, or in the
conduct of the client’s business, to the disadvantage of the client.
Paragraph (b) follows this general rule and provides that the client
may waive this prohibition. However, if the waiver is conditional, the
duty is on the attorney to comply with the condition.

Gifts from Clients

[2] A lawyer may accept a gift from a client, if the transaction meets
general standards of fairness. For example, a simple gift such as a
present given at a holiday or as a token of appreciation is permitted.
If effectuation of a substantial gift requires preparing a legal
instrument such as a will or conveyance, however, the client should
have the objective advice that another lawyer can provide. Paragraph
(c) recognizes an exception where the client is a relative of the donee
or the gift is not substantial.
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Literary Rights

[3] An agreement by which a lawyer acquires literary or media rights
concerning the subject of the representation creates a conflict
between the interest of the client and the personal interest of the
lawyer. Measures suitable in the representation of the client may
detract from the publication value of an account of the representa-
tion. Paragraph (d) does not prohibit a lawyer representing a client
in a transaction concerning literary property from agreeing that the
lawyer’s fee shall consist of a share in ownership in the property, if
the arrangement conforms to Rule 1.5 and paragraph (j) of this Rule.

Financial Assistance to Clients

[4] Paragraph (e) eliminates the former requirement that the client
remain ultimately liable for financial assistance provided by
the lawyer. It further limits permitted assistance to court costs
and expenses directly related to litigation. Accordingly, permitted
expenses would include expenses of investigation, medical diagnostic
work connected with the matter under litigation and treatment
necessary for the diagnosis, and the costs of obtaining and present-
ing evidence. Permitted expenses would not include living expenses
or medical expenses other than those listed above.

Payment for a Lawyer’s Services from One Other Than the
Client

[6] Lawyers are frequently asked to represent a client under circum-
stances in which a third person will compensate the lawyer, in whole
or in part. The third person might be a relative or friend, an
indemnitor (such as a liability insurance company) or a co-client
(such as a corporation sued along with one or more of its employees).
Because third-party payers frequently have interests that differ from
those of the client, including interests in minimizing the amount
spent on the representation and in learning how the representation
is progressing, lawyers are prohibited from accepting or continuing
such representations unless the lawyer determines that there will be
no interference with the lawyer’s independent professional judgment
and there is informed consent from the client. See also Rule 5.4(c)
(prohibiting interference with a lawyer’s professional judgment by
one who recommends, employs or pays the lawyer to render legal
services for another).

Settlement of Aggregated Claims

[6] Paragraph (g) requires informed consent. This requirement is not
met by a blanket consent prior to settlement that the majority
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decision will rule.

Agreements to Limit Liability

[7] A lawyer may not condition an agreement to withdraw or the
return of a client’s documents on the client’s release of claims.
However, this paragraph is not intended to apply to customary
qualifications and limitations in opinions and memoranda.

[8] A lawyer should not seek prospectively, by contract or other
means, to limit the lawyer’s individual liability to a client for the
lawyer’s malpractice. A lawyer who handles the affairs of a client
properly has no need to attempt to limit liability for the lawyer’s
professional activities and one who does not handle the affairs of
clients properly should not be permitted to do so. A lawyer may,
however, practice law as a partner, member, or shareholder of a
limited liability partnership, professional association, limited liabil-
ity company, or professional corporation.

Family Relationships Between Lawyers

[9] Paragraph (i) applies to related lawyers who are in different
firms. Related lawyers in the same firm are governed by Rules 1.7,
1.9 and 1.10.

Acquisition of Interest in Litigation

[10] Paragraph (j) states the traditional general rule that lawyers are
prohibited from acquiring a proprietary interest in litigation. This
general rule, which has its basis in the common law prohibition of
champerty and maintenance, is subject to specific exceptions devel-
oped in decisional law and continued in these Rules, such as the
exception for reasonable contingent fees set forth in Rule 1.5 and the
exception for lawyer’s fees and for certain advances of costs of
litigation set forth in paragraph (e).

RULE 1.9 CONFLICT OF INTEREST: FORMER CLIENT

(a) A lawyer who has formerly represented a client in a matter shall
not thereafter represent another person in the same or a substan-
tially related matter in which that person’s interests are materially
adverse to the interests of the former client unless the former gives
informed consent, confirmed in writing.

(b) A lawyer shall not knowingly represent a person in the same or
a substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client:

(1) whose interests are materially adverse to that person; and
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(2) about whom the lawyer had acquired information protected
by Rules 1.6 and 1.9(c), that is material to the matter; unless the
former client gives informed consent, confirmed in writing.

(c) A lawyer who has formerly represented a client in a matter or
whose present or former firm has formerly represented a client in a
matter shall not thereafter:
(1) use information relating to the representation to the disad-
vantage of the former client except as Rule 1.6 or Rule 3.3 would
permit or require with respect to a client, or when the informa-
tion has become generally known; or
(2) reveal information relating to the representation except as
Rule 1.6 or Rule 3.3 would permit or require with respect to a
client.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] After termination of a client-lawyer relationship, a lawyer has
certain continuing duties with respect to confidentiality and conflicts
of interest and thus may not represent another client except in
conformity with this Rule. Under this Rule, for example, a lawyer
could not properly seek to rescind on behalf of a new client a contract
drafted on behalf of the former client. So also a lawyer who has
prosecuted an accused person could not properly represent the
accused in a subsequent civil action against the government concern-
ing the same transaction. Nor could a lawyer who has represented
multiple clients in a matter represent one of the clients against the
others in the same or a substantially related matter after a dispute
arose among the clients in that matter, unless all affected clients give
informed consent. See Comment [9]. Current and former government
lawyers must comply with this Rule to the extent required by Rule
1.11.

[2] The scope of a “‘matter” for purposes of this Rule depends on the
facts of a particular situation or transaction. The lawyer’s involve-
ment in a matter can also be a question of degree. When a lawyer has
been directly involved in a specific transaction, subsequent repre-
sentation of other clients with materially adverse interests in that
transaction clearly is prohibited. On the other hand, a lawyer who
recurrently handled a type of problem for a former client is not
precluded from later representing another client in a factually
distinct problem of that type even though the subsequent represen-
tation involves a position adverse to the prior client. Similar consid-
erations can apply to the reassignment of military lawyers between
defense and prosecution functions within the same military jurisdic-
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tions. The underlying question is whether the lawyer was so involved
in the matter that the subsequent representation can be justly
regarded as a changing of sides in the matter in question.

[3] Matters are ‘‘substantially related” for purposes of this Rule if
they involve the same transaction or legal dispute or if there
otherwise is a substantial risk that confidential information as would
normally have been obtained in the prior representation would
materially advance the client’s position in the subsequent matter.
For example, a lawyer who has represented a businessperson and
learned extensive private financial information about that person
may not then represent that person’s spouse in seeking a divorce.
Similarly, a lawyer who has previously represented a client in
securing environmental permits to build a shopping center would be
precluded from representing neighbors seeking to oppose rezoning of
the property on the basis of environmental considerations; however,
the lawyer would not be precluded, on the grounds of substantial
relationship, from defending a tenant of the completed shopping
center in resisting eviction for nonpayment of rent. Information that
has been disclosed to the public or to other parties adverse to the
former client ordinarily will not be disqualifying. Information ac-
quired in a prior representation may have been rendered obsolete by
the passage of time, a circumstance that may be relevant in deter-
mining whether two representations are substantially related. In the
case of an organizational client, general knowledge of the client’s
policies and practices ordinarily will not preclude a subsequent
representation; on the other hand, knowledge of specific facts gained
in a prior representation that are relevant to the matter in question
ordinarily will preclude such a representation. A former client is not
required to reveal the confidential information learned by the lawyer
in order to establish a substantial risk that the lawyer has confiden-
tial information to use in the subsequent matter. A conclusion about
the possession of such information may be based on the nature of the
services the lawyer provided the former client and information that
would in ordinary practice be learned by a lawyer providing such
services.

Lawyers Moving Between Firms

[4] When lawyers have been associated within a firm but then end
their association, the question of whether a lawyer should undertake
representation is more complicated. There are several competing
considerations. First, the client previously represented by the former
firm must be reasonably assured that the principle of loyalty to the
client is not compromised. Second, the rule should not be so broadly
cast as to preclude other persons from having reasonable choice of



AMENDMENTS TO RULES OF THE STATE BAR OF GEORGIA.

legal counsel. Third, the rule should not unreasonably hamper
lawyers from forming new associations and taking on new clients
after having left a previous association. In this connection, it should
be recognized that today many lawyers practice in firms, that many
lawyers to some degree limit their practice to one field or another,
and that many move from one association to another several times in
their careers. If the concept of imputation were applied with unquali-
fied rigor, the result would be radical curtailment of the opportunity
of lawyers to move from one practice setting to another and of the
opportunity of clients to change counsel.

[6] Paragraph (b) operates to disqualify the lawyer only when the
lawyer involved has actual knowledge of information protected by
Rules 1.6 and 1.9(c). Thus, if a lawyer while with one firm acquired
no knowledge or information relating to a particular client of the
firm, and that lawyer later joined another firm, neither the lawyer
individually nor the second firm is disqualified from representing
another client in the same or a related matter even though the
interests of the two clients conflict. See Rule 1.10(b) for the restric-
tions on a firm once a lawyer has terminated association with the
firm.

[6] Application of paragraph (b) depends on a situation’s particular
facts, aided by inferences, deductions or working presumptions that
reasonably may be made about the way in which lawyers work
together. A lawyer may have general access to files of all clients of a
law firm and may regularly participate in discussions of their affairs;
it should be inferred that such a lawyer in fact is privy to all
information about all the firm’s clients. In contrast, another lawyer
may have access to the files of only a limited number of clients and
participate in discussions of the affairs of no other clients; in the
absence of information to the contrary, it should be inferred that
such a lawyer in fact is privy to information about the clients actually
served but not those of other clients. In such an inquiry, the burden
of proof should rest upon the firm whose disqualification is sought.

[7] Independent of the question of disqualification of a firm, a lawyer
changing professional association has a continuing duty to preserve
confidentiality of information about a client formerly represented.
See Rules 1.6 and 1.9(c).

[8] Paragraph (c) provides that information acquired by the lawyer in
the course of representing a client may not subsequently be used or
revealed by the lawyer to the disadvantage of the client. However,
the fact that a lawyer has once served a client does not preclude the
lawyer from using generally known information about that client
when later representing another client.
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[9] The provisions of this Rule are for the protection of former clients
and can be waived if the client gives informed consent, which consent
must be confirmed in writing under paragraphs (a) and (b). See Rule
1.0(b) and (h). With regard to disqualification of a firm with which a
lawyer is or was formerly associated, see Rule 1.10.

RULE 1.11 SUCCESSIVE GOVERNMENT AND PRIVATE
EMPLOYMENT

(a) Except as law may otherwise expressly permit, a lawyer shall not
represent a private client in connection with a matter in which the
lawyer participated personally and substantially as a public officer or
employee, unless the appropriate government entity gives informed
consent, confirmed in writing. No lawyer in a firm with which that
lawyer is associated may knowingly undertake or continue represen-
tation in such a matter unless:
(1) the disqualified lawyer is screened from any participation in
the matter and is apportioned no part of the fee therefrom; and
(2) written notice is duly given to the client and to the appro-
priate government entity to enable it to ascertain compliance
with the provisions of this Rule.

(b) Except as law may otherwise expressly permit, a lawyer having
information that the lawyer knows is confidential government
information about a person acquired when the lawyer was a public
officer or employee may not represent a private client whose inter-
ests are adverse to that person in a matter in which the information
could be used to the material disadvantage of that person. A firm
with which that lawyer is associated may undertake or continue
representation in the matter only if the disqualified lawyer is
screened from any participation in the matter and is apportioned no
part of the fee therefrom.

(c) Except as law may otherwise expressly permit, a lawyer serving as

a public officer or employee shall not:
(1) participate in a matter in which the lawyer participated
personally and substantially while in private practice or nongov-
ernmental employment, unless under applicable law no one is, or
by lawful delegation may be, authorized to act in the lawyer’s
stead in the matter; or
(2) negotiate for private employment with any person who is
involved as a party or as a lawyer for a party in a matter in which
the lawyer is participating personally and substantially, except
that a lawyer serving as a law clerk to a judge, other adjudicative
officer or arbitrator may negotiate for private employment as
permitted by Rule 1.12(b) and subject to the conditions stated in
Rule 1.12(b).
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(d) As used in this Rule, the term ‘““matter’’ includes:
(1) any judicial or other proceeding, application, request for a
ruling or other determination, contract, claim, controversy,
investigation, charge, accusation, arrest or other particular
matter involving a specific party or parties; and
(2) any other matter covered by the conflict of interest rules of
the appropriate government entity.

(e) As used in this Rule, the term ‘“‘confidential government infor-
mation’”’ means information which has been obtained under govern-
mental authority and which, at the time this Rule is applied, the
government is prohibited by law from disclosing to the public or has
a legal privilege not to disclose, and which is not otherwise available
to the public.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] This Rule prevents a lawyer from exploiting public office for the
advantage of a private client. It is a counterpart of Rule 1.10(b),
which applies to lawyers moving from one firm to another.

[2] A lawyer representing a government entity, whether employed or
specially retained by the government, is subject to the Rules of
Professional Conduct, including the prohibition against representing
adverse interests stated in Rule 1.7 and the protections afforded
former clients in Rule 1.9. In addition, such a lawyer is subject to
Rule 1.11 and to statutes and government regulations regarding
conflict of interest. Such statutes and regulations may circumscribe
the extent to which the government entity may give consent under
this Rule.

[3] Where the successive clients are a public entity and a private
client, the risk exists that power or discretion vested in public
authority might be used for the special benefit of a private client. A
lawyer should not be in a position where benefit to a private client
might affect performance of the lawyer’s professional functions on
behalf of public authority. Also, unfair advantage could accrue to the
private client by reason of access to confidential government infor-
mation about the client’s adversary obtainable only through the
lawyer’s government service. However, the rules governing lawyers
presently or formerly employed by a government entity should not be
so restrictive as to inhibit transfer of employment to and from the
government. The government has a legitimate need to attract
qualified lawyers as well as to maintain high ethical standards. The
provisions for screening and waiver are necessary to prevent the
disqualification rule from imposing too severe a deterrent against
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entering public service.

[4] When the client is an agency of one government, that agency
should be treated as a private client for purposes of this Rule if the
lawyer thereafter represents an agency of another government, as
when a lawyer represents a city and subsequently is employed by a
federal agency.

[5] Paragraphs (a)(1) and (b) do not prohibit a lawyer from receiving
a salary or partnership share established by prior independent
agreement. They prohibit directly relating the lawyer’s compensa-
tion to the fee in the matter in which the lawyer is disqualified.

[6] Paragraph (a)(2) does not require that a lawyer give notice to the
government entity at a time when premature disclosure would injure
the client; a requirement for premature disclosure might preclude
engagement of the lawyer. Such notice is, however, required to be
given as soon as practicable in order that the government entity will
have a reasonable opportunity to ascertain that the lawyer is
complying with Rule 1.11 and to take appropriate action if it believes
the lawyer is not complying.

[7] Paragraph (b) operates only when the lawyer in question has
knowledge of the information, which means actual knowledge; it
does not operate with respect to information that merely could be
imputed to the lawyer.

[8] Paragraphs (a) and (c¢) do not prohibit a lawyer from jointly
representing a private party and a government entity when doing so
is permitted by Rule 1.7 and is not otherwise prohibited by law.

[9] Paragraph (c) does not disqualify other lawyers in the entity with
which the lawyer in question has become associated.

RULE 1.12 FORMER JUDGE OR ARBITRATOR

(a) Except as stated in paragraph (d), a lawyer shall not represent
anyone in connection with a matter in which the lawyer participated
personally and substantially as a judge or other adjudicative officer,
arbitrator or law clerk to such a person, unless all parties to the
proceeding give informed consent, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who
is involved as a party or as lawyer for a party in a matter in which the
lawyer is participating personally and substantially as a judge or
other adjudicative officer or arbitrator. A lawyer serving as a law
clerk to a judge, other adjudicative officer or arbitrator may negoti-
ate for employment with a party or lawyer involved in a matter in
which the clerk is participating personally and substantially, but only
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after the lawyer has notified the judge, other adjudicative officer or
arbitrator. In addition, the law clerk shall promptly provide written
notice of acceptance of employment to all counsel of record in all such
matters in which the prospective employer is involved.

(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm
with which that lawyer is associated may knowingly undertake or
continue representation in the matter unless:
(1) the disqualified lawyer is screened from any participation in
the matter and is apportioned no part of the fee therefrom; and
(2) written notice is promptly given to the appropriate tribunal
to enable it to ascertain compliance with the provisions of this
Rule.

(d) An arbitrator selected as a partisan of a party in a multimember
arbitration panel is not prohibited from subsequently representing
that party.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment

This Rule generally parallels Rule 1.11. The term “personally and
substantially” signifies that a judge who was a member of a
multimember court, and thereafter left judicial office to practice law,
is not prohibited from representing a client in a matter pending in
the court, but in which the former judge did not participate. So also
the fact that a former judge exercised administrative responsibility
in a court does not prevent the former judge from acting as a lawyer
in a matter where the judge had previously exercised remote or
incidental administrative responsibility that did not affect the mer-
its. The term ‘“‘adjudicative officer’’ includes such officials as judges
pro tempore, referees, special masters, hearing officers and other
parajudicial officers, and also lawyers who serve as part-time judges.
Compliance Canons A(2), B(2) and C of the Model Code of Judicial
Conduct provide that a part-time judge, judge pro tempore or retired
judge recalled to active service, may not ‘“‘act as a lawyer in any
proceeding in which he served as a judge or in any other proceeding
related thereto.” Although phrased differently from this Rule, those
rules correspond in meaning.

RULE 1.13 ORGANIZATION AS CLIENT

(a) A lawyer employed or retained by an organization represents the
organization acting through its duly authorized constituents.

(b) If a lawyer for an organization knows that an officer, employee or
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other person associated with the organization is engaged in action,
intends to act or refuses to act in a matter related to the represen-
tation that is a violation of a legal obligation to the organization, or
a violation of law that reasonably might be imputed to the organi-
zation, and that is likely to result in substantial injury to the
organization, then the lawyer shall proceed as is reasonably neces-
sary in the best interest of the organization. Unless the lawyer
reasonably believes that it is not necessary in the best interest of the
organization to do so, the lawyer shall refer the matter to higher
authority in the organization, including, if warranted by the circum-
stances, to the highest authority that can act on behalf of the
organization as determined by applicable law.

(c) Except as provided in paragraph (d), if

(1) despite the lawyer’s efforts in accordance with paragraph (b)
the highest authority that can act on behalf of the organization
insists upon or fails to address in a timely and appropriate
manner an action, or a refusal to act, that is clearly a violation of
law, and

(2) the lawyer reasonably believes that the violation is reason-
ably certain to result in substantial injury to the organization,
then the lawyer may reveal information relating to the repre-
sentation whether or not Rule 1.6 permits such disclosure, but
only if and to the extent the lawyer reasonably believes neces-
sary to prevent substantial injury to the organization.

(d) Paragraph (c) shall not apply with respect to information relating
to a lawyer’s representation of an organization to investigate an
alleged violation of law, or to defend the organization or an officer,
employee or other constituent associated with the organization
against a claim arising out of an alleged violation of law.

(e) A lawyer who reasonably believes that he or she has been
discharged because of the lawyer’s actions taken pursuant to para-
graph (b) or (c), or who withdraws under circumstances that require
or permit the lawyer to take action under either of those paragraphs,
shall proceed as the lawyer reasonably believes necessary to assure
that the organization’s highest authority is informed of the lawyer’s
discharge or withdrawal.

(f) In dealing with an organization’s directors, officers, employees,
members, shareholders or other constituents, a lawyer shall explain
the identity of the client when the lawyer knows or reasonably
should know that the organization’s interests are adverse to those of
the constituents with whom the lawyer is dealing.

(g) A lawyer representing an organization may also represent any of
its directors, officers, employees, members, shareholders or other
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constituents, subject to the provisions of Rule 1.7. If the organiza-
tion’s consent to the dual representation is required by Rule 1.7, the
consent shall be given by an appropriate official of the organization
other than the individual who is to be represented, or by the
shareholders.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment
The Organization as the Client

[1] An organizational client is a legal entity, but it cannot act except
through its officers, directors, employees, shareholders and other
constituents. Officers, directors, employees and shareholders are the
constituents of the corporate organizational client. The duties defined
in this Comment apply equally to unincorporated associations. “Other
constituents’ as used in this Comment means the positions equivalent
to officers, directors, employees and shareholders held by persons
acting for organizational clients that are not corporations.

[2] When one of the constituents of an organizational client commu-
nicates with the organization’s lawyer in that person’s organiza-
tional capacity, the communication is protected by Rule 1.6. Thus, by
way of example, if an organizational client requests its lawyer to
investigate allegations of wrongdoing, interviews made in the course
of that investigation between the lawyer and the client’s employees
or other constituents are covered by Rule 1.6. This does not mean,
however, that constituents of an organizational client are the clients
of the lawyer. The lawyer may not disclose to such constituents
information relating to the representation except for disclosures
explicitly or impliedly authorized by the organizational client in
order to carry out the representation or as otherwise permitted by
Rule 1.6.

[3] When constituents of the organization make decisions for it, the
decisions ordinarily must be accepted by the lawyer even if their
utility or prudence is doubtful. Decisions concerning policy and
operations, including ones entailing serious risk, are not as such in
the lawyer’s province. Paragraph (b) makes clear, however, that
when the lawyer knows that the organization is likely to be substan-
tially injured by action of an officer or other constituent that violates
a legal obligation to the organization or is in violation of law that
might be imputed to the organization, the lawyer must proceed as is
reasonably necessary in the best interest of the organization. As
defined in Rule 1.0(i), knowledge can be inferred from circum-
stances, and a lawyer cannot ignore the obvious.



SUPREME COURT.

[4] In determining how to proceed under paragraph (b), the lawyer
should give due consideration to the seriousness of the violation and
its consequences, the responsibility in the organization and the
apparent motivation of the person involved, the policies of the
organization concerning such matters, and any other relevant con-
sideration. Ordinarily, referral to a higher authority would be
necessary. In some circumstances, however, it may be appropriate for
the lawyer to ask the constituent to reconsider the matter; for
example, if the circumstances involve a constituent’s innocent mis-
understanding of law and subsequent acceptance of the lawyer’s
advice, the lawyer may reasonably conclude that the best interest of
the organization does not require that the matter be referred to
higher authority. If a constituent persists in conduct contrary to the
lawyer’s advice, it will be necessary for the lawyer to take steps to
have the matter reviewed by a higher authority in the organization.
If the matter is of sufficient seriousness and importance or urgency
to the organization, referral to higher authority in the organization
may be necessary even if the lawyer has not communicated with the
constituent. Any measures taken should, to the extent practicable,
minimize the risk of revealing information relating to the represen-
tation to persons outside the organization. Even in circumstances
where a lawyer is not obligated by Rule 1.13 to proceed, a lawyer may
bring to the attention of an organizational client, including its
highest authority, matters that the lawyer reasonably believes to be
of sufficient importance to warrant doing so in the best interest of
the organization.

[6] Paragraph (b) also makes clear that when it is reasonably
necessary to enable the organization to address the matter in a
timely and appropriate manner, the lawyer must refer the matter to
higher authority, including, if warranted by the circumstances, the
highest authority that can act on behalf of the organization under
applicable law. The organization’s highest authority to whom a
matter may be referred ordinarily will be the board of directors or
similar governing body. However, applicable law may prescribe that
under certain conditions the highest authority reposes elsewhere, for
example, in the independent directors of a corporation.

Relation to Other Rules

[6] The authority and responsibility provided in this Rule are
concurrent with the authority and responsibility provided in other
Rules. In particular, this Rule does not limit or expand the lawyer’s
responsibility under Rules 1.8, 1.16, 3.3 or 4.1. Paragraph (c) of this
Rule supplements Rule 1.6(b) by providing an additional basis upon
which the lawyer may reveal information relating to the represen-
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tation, but does not modify, restrict, or limit the provisions of Rule
1.6(b)(1). Under paragraph (c) the lawyer may reveal such informa-
tion only when the organization’s highest authority insists upon or
fails to address threatened or ongoing action that is clearly a
violation of law, and then only to the extent the lawyer reasonably
believes necessary to prevent reasonably certain substantial injury
to the organization. It is not necessary that the lawyer’s services be
used in furtherance of the violation, but it is required that the matter
be related to the lawyer’s representation of the organization. In such
circumstances Rule 1.2(d) may also be applicable, in which event,
withdrawal from the representation under Rule 1.16(a)(1) may be
required.

[7] Paragraph (d) makes clear that the authority of a lawyer to
disclose information relating to a representation in circumstances
described in paragraph (c) does not apply with respect to information
relating to a lawyer’s engagement by an organization to investigate
an alleged violation of law or to defend the organization or an officer,
employee or other person associated with the organization against a
claim arising out of an alleged violation of law. This is necessary in
order to enable organizational clients to enjoy the full benefits of
legal counsel in conducting an investigation or defending against a
claim.

[8] A lawyer who reasonably believes that he or she has been
discharged because of the lawyer’s actions taken pursuant to para-
graph (b) or (c), or who withdraws in circumstances that require or
permit the lawyer to take action under either of these paragraphs,
must proceed as the lawyer reasonably believes necessary to assure
that the organization’s highest authority is informed of the lawyer’s
discharge or withdrawal.

Governmental Organization

[9] The duty defined in this Rule applies to governmental organiza-
tions. Defining precisely the identity of the client and prescribing the
resulting obligations of such lawyers may be more difficult in the
government context and is a matter beyond the scope of these Rules.
See Scope [16]. Although in some circumstances the client may be a
specific agency, it may also be a branch of government, such as the
executive branch, or the government as a whole. For example, if the
action or failure to act involves the head of a bureau, either the
department of which the bureau is a part or the relevant branch of
government may be the client for purposes of this Rule. Moreover, in
a matter involving the conduct of government officials, a government
lawyer may have authority under applicable law to question such
conduct more extensively than that of a lawyer for a private
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organization in similar circumstances. Thus, when the client is a
governmental organization, a different balance may be appropriate
between maintaining confidentiality and assuring that the wrongful
act is prevented or rectified, for public business is involved. In
addition, duties of lawyers employed by the government or lawyers
in military service may be defined by statutes and regulation. This
Rule does not limit that authority. See Scope [16].

Clarifying the Lawyer’s Role

[10] There are times when the organization’s interest may be or
become adverse to those of one or more of its constituents. In such
circumstances the lawyer should advise any constituent, whose
interest the lawyer finds adverse to that of the organization of the
conflict or potential conflict of interest, that the lawyer cannot
represent such constituent, and that such person may wish to obtain
independent representation. Care must be taken to assure that the
individual understands that, when there is such adversity of interest,
the lawyer for the organization cannot provide legal representation
for that constituent individual, and that discussions between the
lawyer for the organization and the individual may not be privileged.

[11] Whether such a warning should be given by the lawyer for the
organization to any constituent individual may turn on the facts of
each case.

Dual Representation

[12] Paragraph (e) recognizes that a lawyer for an organization may
also represent a principal officer or major shareholder.

Derivative Actions

[13] Under generally prevailing law, the shareholders or members of
a corporation may bring suit to compel the directors to perform their
legal obligations in the supervision of the organization. Members of
unincorporated associations have essentially the same right. Such an
action may be brought nominally by the organization, but usually is,
in fact, a legal controversy over management of the organization.

[14] The question can arise whether counsel for the organization
may defend such an action. The proposition that the organization is
the lawyer’s client does not alone resolve the issue. Most derivative
actions are a normal incident of an organization’s affairs, to be
defended by the organization’s lawyer like any other suit. However,
if the claim involves serious charges of wrongdoing by those in
control of the organization, a conflict may arise between the lawyer’s
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duty to the organization and the lawyer’s relationship with the
board. In those circumstances, Rule 1.7 governs who should repre-
sent the directors and the organization.

RULE 1.14 CLIENT WITH DIMINISHED CAPACITY

(a) When a client’s capacity to make adequately considered decisions
in connection with a representation is diminished, whether because
of minority, mental impairment or for some other reason, the lawyer
shall, as far as reasonably possible, maintain a normal client-lawyer
relationship with the client.

(b) When the lawyer reasonably believes that the client has dimin-
ished capacity, is at risk of substantial physical, financial or other
harm unless action is taken and cannot adequately act in the client’s
own interest, the lawyer may take reasonably necessary protective
action, including consulting with individuals or entities that have the
ability to take action to protect the client and, in appropriate cases,
seeking the appointment of a guardian ad litem, conservator or
guardian.

(¢) Information relating to the representation of a client with
diminished capacity is protected by Rule 1.6. When taking protective
action pursuant to paragraph (b), the lawyer is impliedly authorized
under Rule 1.6(a) to reveal information about the client, but only to
the extent reasonably necessary to protect the client’s interests.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment

[1] The normal client-lawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of
making decisions about important matters. When the client is a
minor or suffers from a diminished mental capacity, however, main-
taining the ordinary client-lawyer relationship may not be possible
in all respects. In particular, a severely incapacitated person may
have no power to make legally binding decisions. Nevertheless, a
client with diminished capacity often has the ability to understand,
deliberate upon, and reach conclusions about matters affecting the
client’s own well-being. For example, children as young as five or six
years of age, and certainly those of ten or twelve, are regarded as
having opinions that are entitled to weight in legal proceedings
concerning their custody. So also, it is recognized that some persons
of advanced age can be quite capable of handling routine financial
matters while needing special legal protection concerning major
transactions.
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[2] The fact that a client suffers a disability does not diminish the
lawyer’s obligation to treat the client with attention and respect.
Even if the person does have a legal representative, the lawyer
should as far as possible accord the represented person the status of
client, particularly in maintaining communication.

[3] The client may wish to have family members or other persons
participate in discussions with the lawyer. When necessary to assist
in the representation, the lawyer should consider such participation
in terms of its effect on the applicability of the attorney-client
evidentiary privilege. Nevertheless, the lawyer must keep the client’s
interests foremost and, except for protective action authorized under
paragraph (b), must look to the client, and not family members, to
make decisions on the client’s behalf.

[4] If a legal representative has already been appointed for the client,
the lawyer should ordinarily look to the representative for decisions
on behalf of the client. In matters involving a minor, whether the
lawyer should look to the parents as natural guardians may depend
on the type of proceeding or matter in which the lawyer is repre-
senting the minor. If the lawyer represents the guardian as distinct
from the ward, and is aware that the guardian is acting adversely to
the ward’s interest, the lawyer may have an obligation to prevent or
rectify the guardian’s misconduct. See Rule 1.2(d).

Taking Protective Action

[6] If a lawyer reasonably believes that a client is at risk of
substantial physical, financial or other harm unless action is taken,
and that a normal client-lawyer relationship cannot be maintained
as provided in paragraph (a) because the client lacks sufficient
capacity to communicate or to make adequately considered decisions
in connection with the representation, then paragraph (b) permits
the lawyer to take protective measures deemed necessary. Such
measures could include: consulting with family members, using a
reconsideration period to permit clarification or improvement of
circumstances, using voluntary surrogate decisionmaking tools such
as durable powers of attorney or consulting with support groups,
professional services, adult-protective agencies or other individuals
or entities that have the ability to protect the client. In taking any
protective action, the lawyer should be guided by such factors as the
wishes and values of the client to the extent known, the client’s best
interests and the goals of intruding into the client’s decisionmaking
autonomy to the least extent feasible, maximizing client capacities
and respecting the client’s family and social connections.

[6] In determining the extent of the client’s diminished capacity, the
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lawyer should consider and balance such factors as: the client’s
ability to articulate reasoning leading to a decision, variability of
state of mind and ability to appreciate consequences of a decision;
the substantive fairness of a decision; and the consistency of a
decision with the known long-term commitments and values of the
client. In appropriate circumstances, the lawyer may seek guidance
from an appropriate diagnostician.

[7] If a legal representative has not been appointed, the lawyer
should consider whether appointment of a guardian ad litem, con-
servator or guardian is necessary to protect the client’s interests.
Thus, if a client with diminished capacity has substantial property
that should be sold for the client’s benefit, effective completion of the
transaction may require appointment of a legal representative. In
addition, rules of procedure in litigation sometimes provide that
minors or persons with diminished capacity must be represented by
a guardian or next friend if they do not have a general guardian. In
many circumstances, however, appointment of a legal representative
may be more expensive or traumatic for the client than circum-
stances in fact require. Evaluation of such circumstances is a matter
entrusted to the professional judgment of the lawyer. In considering
alternatives, however, the lawyer should be aware of any law that
requires the lawyer to advocate the least restrictive action on behalf
of the client.

Disclosure of the Client’s Condition

[8] Disclosure of the client’s diminished capacity could adversely
affect the client’s interests. For example, raising the question of
diminished capacity could, in some circumstances, lead to proceed-
ings for involuntary commitment. Information relating to the rep-
resentation is protected by Rule 1.6. Therefore, unless authorized to
do so, the lawyer may not disclose such information. When taking
protective action pursuant to paragraph (b), the lawyer is impliedly
authorized to make the necessary disclosures, even when the client
directs the lawyer to the contrary. Nevertheless, given the risks of
disclosure, paragraph (c) limits what the lawyer may disclose in
consulting with other individuals or entities or seeking the appoint-
ment of a legal representative. At the very least, the lawyer should
determine whether it is likely that the person or entity consulted
with will act adversely to the client’s interests before discussing
matters related to the client. The lawyer’s position in such cases is an
unavoidably difficult one.

Emergency Legal Assistance

[9] In an emergency where the health, safety or a financial interest
of a person with seriously diminished capacity is threatened with
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imminent and irreparable harm, a lawyer may take legal action on
behalf of such person even though the person is unable to establish
a client-lawyer relationship or to make or express considered judg-
ments about the matter, when the person or another acting in good
faith on that person’s behalf has consulted with the lawyer. Even in
such an emergency, however, the lawyer should not act unless the
lawyer reasonably believes that the person has no other lawyer,
agent or other representative available. The lawyer should take legal
action on behalf of the person only to the extent reasonably neces-
sary to maintain the status quo or otherwise avoid imminent and
irreparable harm. A lawyer who undertakes to represent a person in
such an exigent situation has the same duties under these Rules as
the lawyer would with respect to a client.

[10] A lawyer who acts on behalf of a person with seriously
diminished capacity in an emergency should keep the confidences of
the person as if dealing with a client, disclosing them only to the
extent necessary to accomplish the intended protective action. The
lawyer should disclose to any tribunal involved and to any other
counsel involved the nature of his or her relationship with the
person. The lawyer should take steps to regularize the relationship
or implement other protective solutions as soon as possible. Nor-
mally, a lawyer would not seek compensation for such emergency
actions taken.

[11] This Rule is not violated if a lawyer acts in good faith to comply
with the Rule.

RULE 1.15(I) SAFEKEEPING PROPERTY — GENERAL

(a) A lawyer shall hold funds or other property of clients or third
persons that is in a lawyer’s possession in connection with a
representation separate from the lawyer’s own funds or other
property. Funds shall be kept in a separate account maintained in an
approved institution as defined by Rule 1.15(IIT)(c)(1). Other prop-
erty shall be identified as such and appropriately safeguarded.
Complete records of such account funds and other property shall be
kept by the lawyer and shall be preserved for a period of six years
after termination of the representation.

(b) For the purposes of this Rule, a lawyer may not disregard a third
person’s interest in funds or other property in the lawyer’s posses-
sion if:
(1) the interest is known to the lawyer, and
(2) the interest is based upon one of the following:
(i) A statutory lien;
(ii) A final judgment addressing disposition of those funds
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or property; or

(iii) A written agreement by the client or the lawyer on
behalf of the client guaranteeing payment out of those funds
or property.

The lawyer may disregard the third person’s claimed interest if the
lawyer reasonably concludes that there is a valid defense to such lien,
judgment, or agreement.

(c) Upon receiving funds or other property in which a client or third
person has an interest, a lawyer shall promptly notify the client or
third person. Except as stated in this Rule or otherwise permitted by
law or by agreement with the client, a lawyer shall promptly deliver
to the client or third person any funds or other property that the
client or third person is entitled to receive and, upon request by the
client or third person, shall promptly render a full accounting
regarding such property.

(d) When in the course of representation a lawyer is in possession of
funds or other property in which both the lawyer and a client or a
third person claim interests, the property shall be kept separate by
the lawyer until there is an accounting and severance of their
interests. If a dispute arises concerning their respective interests,
the portion in dispute shall be kept separate by the lawyer until the
dispute is resolved. The lawyer shall promptly distribute all portions
of the funds or property as to which the interests are not in dispute.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] A lawyer should hold property of others with the care required of
a professional fiduciary. Securities should be kept in a safe deposit
box, except when some other form of safekeeping is warranted by
special circumstances. All property which is the property of clients or
third persons should be kept separate from the lawyer’s business and
personal property and, if monies, in one or more trust accounts.
Separate trust accounts may be warranted when administering
estate monies or acting in similar fiduciary capacities.

[2] Lawyers often receive funds from third parties from which the
lawyer’s fee will be paid. If there is risk that the client may divert the
funds without paying the fee, the lawyer is not required to remit the
portion from which the fee is to be paid. However, a lawyer may not
hold funds to coerce a client into accepting the lawyer’s contention.
The disputed portion of the funds should be kept in trust and the
lawyer should suggest means for prompt resolution of the dispute,
such as arbitration or interpleader. The undisputed portion of the
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funds shall be promptly distributed.

[3] Third parties, such as a client’s creditors, may have just claims
against funds or other property in a lawyer’s custody. A lawyer may
have a duty under applicable law to protect such third-party claims
against wrongful interference by the client, and accordingly may
refuse to surrender the property to the client. However, a lawyer
should not unilaterally assume to arbitrate a dispute between the
client and the third party. The obligations of a lawyer under this Rule
are independent of those arising from activity other than rendering
legal services. For example, a lawyer who serves as an escrow agent
is governed by the applicable law relating to fiduciaries even though
the lawyer does not render legal services in the transaction.

[BA] In those cases where it is not possible to ascertain who is
entitled to disputed funds or other property held by the lawyer, the
lawyer may hold such disputed funds for a reasonable period of time
while the interested parties attempt to resolve the dispute. If a
resolution cannot be reached, it would be appropriate for a lawyer to
interplead such disputed funds or property.

[4] A “clients’ security fund’’ provides a means through the collec-
tive efforts of the bar to reimburse persons who have lost money or
property as a result of dishonest conduct of a lawyer. Where such a
fund has been established, a lawyer should participate.

RULE 1.15II) RECORD KEEPING; TRUST ACCOUNT
OVERDRAFT NOTIFICATION; EXAMINATION OF RECORDS

(a) Required Bank Accounts: Every lawyer who practices law in
Georgia and who receives money or other property on behalf of a
client or in any other fiduciary capacity shall maintain, in an
approved financial institution as defined by this Rule, a trust account
or accounts, separate from any business and personal accounts.
Funds received by the lawyer on behalf of a client or in any other
fiduciary capacity shall be deposited into this account. The financial
institution shall be in Georgia or in the state where the lawyer’s
office is located, or elsewhere with the written consent and at the
written request of the client or third person.

(b) Description of Accounts:
(1) A lawyer shall designate all trust accounts, whether general
or specific, as well as all deposit slips and checks drawn thereon,
as an ‘“‘Attorney Trust Account,” ‘“Attorney Escrow Account,”
“IOLTA Account” or “Attorney Fiduciary Account.” The name
of the attorney or law firm responsible for the account shall also
appear on all deposit slips and checks drawn thereon.
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(2) A lawyer shall designate all business accounts, as well as all
deposit slips and all checks drawn thereon, as a ‘“‘Business
Account,” a ‘“‘Professional Account,” an ‘“‘Office Account,” a
“General Account,” a ‘“Payroll Account,” ‘“Operating Account”
or a “Regular Account.”

(3) Nothing in this Rule shall prohibit a lawyer from using any
additional description or designation for a specific business or
trust account including fiduciary accounts maintained by the
lawyer as executor, guardian, trustee, receiver, agent or in any
other fiduciary capacity.

(c) Procedure:
(1) Approved Institutions:

(i) A lawyer shall maintain his or her trust account only in
a financial institution approved by the State Bar, which
shall annually publish a list of approved institutions. Such
institutions shall be located within the State of Georgia,
within the state where the lawyer’s office is located, or
elsewhere with the written consent and at the written
request of the client or fiduciary. The institution shall be
authorized by federal or state law to do business in the
jurisdiction where located and shall be federally insured. A
financial institution shall be approved as a depository for
lawyer trust accounts if it abides by an agreement to report
to the State Disciplinary Board whenever any properly
payable instrument is presented against a lawyer trust
account containing insufficient funds, and the instrument is
not honored. The agreement shall apply to all branches of
the financial institution and shall not be canceled except
upon thirty days notice in writing to the State Disciplinary
Board. The agreement shall be filed with the Office of
General Counsel on a form approved by the State Disciplin-
ary Board. The agreement shall provide that all reports
made by the financial institution shall be in writing and
shall include the same information customarily forwarded
to the depositor when an instrument is presented against
insufficient funds. If the financial institution is located
outside of the State of Georgia, it shall also agree in writing
to honor any properly issued State Bar of Georgia subpoena.
(ii) The State Disciplinary Board shall establish procedures
for a lawyer or law firm to be excused from the requirements
of this Rule if the lawyer or law firm has its principal office
in a county where no bank, credit union, or savings and loan
association will agree to comply with the provisions of this
Rule.
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(2) Timing of Reports:
(i) The financial institution shall file a report with the
Office of General Counsel of the State Bar of Georgia in
every instance where a properly payable instrument is
presented against a lawyer trust account containing insuf-
ficient funds and said instrument is not honored within
three business days of presentation.
(ii) The report shall be filed with the Office of General
Counsel within fifteen days of the date of the presentation of
the instrument, even if the instrument is subsequently
honored after the three business days provided in (2)(i)
above.
(3) Nothing shall preclude a financial institution from charging
a particular lawyer or law firm for the reasonable cost of
producing the reports and records required by this Rule.
(4) Every lawyer and law firm maintaining a trust account as
provided by these Rules is hereby and shall be conclusively
deemed to have consented to the reporting and production
requirements mandated by this Rule and shall indemnify and
hold harmless each financial institution for its compliance with
the aforesaid reporting and production requirements.

(d) Effect on Financial Institution of Compliance: The agreement by
a financial institution to offer accounts pursuant to this Rule shall be
a procedure to advise the State Disciplinary Board of conduct by
attorneys and shall not be deemed to create a duty to exercise a
standard of care or a contract with third parties that may sustain a
loss as a result of lawyers overdrawing attorney trust accounts.

(e) Availability of Records: A lawyer shall not fail to produce any of
the records required to be maintained by these Standards at the
request of the Investigative Panel of the State Disciplinary Board or
the Supreme Court. This obligation shall be in addition to and not in
lieu of the procedures contained in Part IV of these Rules for the
production of documents and evidence.

(f) Audit for Cause: A lawyer shall not fail to submit to an Audit for
Cause conducted by the State Disciplinary Board pursuant to Bar
Rule 4-111.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] Each financial institution wishing to be approved as a depository
of client trust funds must file an overdraft notification agreement
with the State Disciplinary Board of the State Bar of Georgia. The
State Bar of Georgia will publish a list of approved institutions at
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least annually.

[2] The overdraft agreement requires that all overdrafts be reported
to the Office of General Counsel of the State Bar of Georgia whether
or not the instrument is honored. It is improper for a lawyer to
accept ‘“‘overdraft privileges” or any other arrangement for a per-
sonal loan on a client trust account, particularly in exchange for the
institution’s promise to delay or not to report an overdraft. The
institution must notify the Office of General Counsel of all over-
drafts even where the institution is certain that its own error caused
the overdraft or that the matter could have been resolved between
the institution and the lawyer within a reasonable period of time.

[3] The overdraft notification provision is not intended to result in
the discipline of every lawyer who overdraws a trust account. The
lawyer or institution may explain occasional errors. The provision
merely intends that the Office of General Counsel receive an early
warning of improprieties so that corrective action, including audits
for cause, may be taken.

Audits

[4] Every lawyer’s financial records and trust account records are
required records and therefore are properly subject to audit for
cause. The audit provisions are intended to uncover errors and
omissions before the public is harmed, to deter those lawyers who
may be tempted to misuse client’s funds and to educate and instruct
lawyers as to proper trust accounting methods. Although the audi-
tors will be employed by the Office of General Counsel of the State
Bar of Georgia, it is intended that disciplinary proceedings will be
brought only when the auditors have reasonable cause to believe
discrepancies or irregularities exist. Otherwise, the auditors should
only educate the lawyer and the lawyer’s staff as to proper trust
accounting methods.

[56] An audit for cause may be conducted at any time and without
advance notice if the Office of General Counsel receives sufficient
evidence that a lawyer poses a threat of harm to clients or the public.
The Office of General Counsel must have the written approval of the
Chairman of the Investigative Panel of the State Disciplinary Board
and the President-elect of the State Bar of Georgia to conduct an
audit for cause.
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PART TWO
COUNSELOR

RULE 2.2 (Reserved)
RULE 2.3 EVALUATION FOR USE BY THIRD PERSONS

(a) A lawyer may undertake an evaluation of a matter affecting a
client for the use of someone other than the client if:
(1) the lawyer reasonably believes that making the evaluation is
compatible with other aspects of the lawyer’s relationship with
the client; and
(2) the client gives informed consent.

(b) Except as disclosure is required in connection with a report of an
evaluation, information relating to the evaluation is otherwise
protected by Rule 1.6.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment
Definition

[1] An evaluation may be performed at the client’s direction but for
the primary purpose of establishing information for the benefit of
third parties; for example, an opinion concerning the title of property
rendered at the behest of a vendor for the information of a prospec-
tive purchaser, or at the behest of a borrower for the information of
a prospective lender. In some situations, the evaluation may be
required by a government entity; for example, an opinion concerning
the legality of the securities registered for sale under the securities
laws. In other instances, the evaluation may be required by a third
person, such as a purchaser of a business.

[2] Lawyers for the government may be called upon to give a formal
opinion on the legality of contemplated government entity action. In
making such an evaluation, the government lawyer acts at the
behest of the government as the client but for the purpose of
establishing the limits of the agency’s authorized activity. Such an
opinion is to be distinguished from confidential legal advice given
agency officials. The critical question is whether the opinion is to be
made public.

[3] A legal evaluation should be distinguished from an investigation
of a person with whom the lawyer does not have a client-lawyer
relationship. For example, a lawyer retained by a purchaser to
analyze a vendor’s title to property does not have a client-lawyer
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relationship with the vendor. So also, an investigation into a person’s
affairs by a government lawyer, or by special counsel employed by the
government, is not an evaluation as that term is used in this Rule.
The question is whether the lawyer is retained by the person whose
affairs are being examined. When the lawyer is retained by that
person, the general rules concerning loyalty to client and preserva-
tion of confidences apply, which is not the case if the lawyer is
retained by someone else. For this reason, it is essential to identify
the person by whom the lawyer is retained. This should be made
clear not only to the person under examination, but also to others to
whom the results are to be made available.

Duty to Third Person

[4] When the evaluation is intended for the information or use of a
third person, a legal duty to that person may or may not arise. That
legal question is beyond the scope of this Rule. However, since such
an evaluation involves a departure from the normal client-lawyer
relationship, careful analysis of the situation is required. The lawyer
must be satisfied as a matter of professional judgment that making
the evaluation is compatible with other functions undertaken in
behalf of the client. For example, if the lawyer is acting as advocate
in defending the client against charges of fraud, it would normally be
incompatible with that responsibility for the lawyer to perform an
evaluation for others concerning the same or a related transaction.
Assuming no such impediment is apparent, however, the lawyer
should advise the client of the implications of the evaluation,
particularly the lawyer’s responsibilities to third persons and the
duty to disseminate the findings.

Access to and Disclosure of Information

[6] The quality of an evaluation depends on the freedom and extent
of the investigation upon which it is based. Ordinarily a lawyer
should have whatever latitude of investigation seems necessary as a
matter of professional judgment. Under some circumstances, how-
ever, the terms of the evaluation may be limited. For example,
certain issues or sources may be categorically excluded, or the scope
of search may be limited by time constraints or the noncooperation
of persons having relevant information. Any such limitations which
are material to the evaluation should be described in the report. If
after a lawyer has commenced an evaluation, the client refuses to
comply with the terms upon which it was understood the evaluation
was to have been made, the lawyer’s obligations are determined by
law, having reference to the terms of the client’s agreement and the
surrounding circumstances.
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Financial Auditors’ Requests for Information

[6] When a question concerning the legal situation of a client arises
at the instance of the client’s financial auditor and the question is
referred to the lawyer, the lawyer’s response may be made in
accordance with procedures recognized in the legal profession. Such
a procedure is set forth in the American Bar Association Statement
of Policy Regarding Lawyers’ Responses to Auditors’ Requests for
Information, adopted in 1975.

RULE 2.4 LAWYER SERVING AS THIRD-PARTY NEUTRAL

(a) A lawyer serves as a third-party neutral when the lawyer assists
two or more persons who are not clients of the lawyer to reach a
resolution of a dispute or other matter that has arisen between them.
Service as a third-party neutral may include service as an arbitrator,
a mediator or in such other capacity as will enable the lawyer to
assist the parties to resolve the matter.

(b) A lawyer serving as a third-party neutral shall inform unrepre-
sented parties that the lawyer is not representing them. When the
lawyer knows or reasonably should know that a party does not
understand the lawyer’s role in the matter, the lawyer shall explain
the difference between the lawyer’s role as a third-party neutral and
a lawyer’s role as one who represents a client.

(c) When one or more of the parties in a mediation is a current or
former client of the neutral lawyer or the neutral’s law firm, a lawyer
may serve as a third-party neutral only if the matter in which the
lawyer serves as a third-party neutral is not the same matter in
which the lawyer or law firm represents or represented the party and
all parties give informed consent, confirmed in writing.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment

[1] Alternative dispute resolution has become a substantial part of
the civil justice system. Aside from representing clients in dispute-
resolution processes, lawyers often serve as third-party neutrals. A
third-party neutral is a person, such as a mediator, arbitrator,
conciliator or evaluator, who assists the parties, represented or
unrepresented, in the resolution of a dispute or in the arrangement
of a transaction. Whether a third-party neutral serves primarily as a
facilitator, evaluator or decision maker depends on the particular
process that is either selected by the parties or mandated by a court.

[2] The role of a third-party neutral is not unique to lawyers,
although, in some court-connected contexts, only lawyers are
allowed to serve in this role or to handle certain types of cases. In
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performing this role, the lawyer may be subject to court rules or
other law that apply either to third-party neutrals generally or to
lawyers serving as third-party neutrals. Lawyer-neutrals may also be
subject to various codes of ethics, such as the Code of Ethics for
Arbitration in Commercial Disputes prepared by a joint committee of
the American Bar Association and the American Arbitration Asso-
ciation or the Model Standards of Conduct for Mediators jointly
prepared by the American Bar Association, the American Arbitration
Association and the Society of Professionals in Dispute Resolution.

[3] Unlike nonlawyers who serve as third-party neutrals, lawyers
serving in this role may experience unique problems as a result of
differences between the role of a third-party neutral and a lawyer’s
service as a client representative. The potential for confusion is
significant when the parties are unrepresented in the process. Thus,
paragraph (b) requires a lawyer-neutral to inform unrepresented
parties that the lawyer is not representing them. For some parties,
particularly parties who frequently use dispute-resolution processes,
this information will be sufficient. For others, particularly those who
are using the process for the first time, more information will be
required. Where appropriate, the lawyer should inform unrepre-
sented parties of the important differences between the lawyer’s role
as a third-party neutral and a lawyer’s role as a client representative,
including the inapplicability of the attorney-client evidentiary privi-
lege. The extent of disclosure required under this paragraph will
depend on the particular parties involved and the subject matter of
the proceeding, as well as the particular features of the dispute-
resolution process selected.

[4] A lawyer who serves as a third-party neutral subsequently may be
asked to serve as a lawyer representing a client in the same matter.
The conflicts of interest that arise for both the individual lawyer and
the lawyer’s law firm are addressed in Rule 1.12.

[6] Lawyers who represent clients in alternative dispute-resolution
processes are governed by the Rules of Professional Conduct. When
the dispute-resolution process takes place before a tribunal, as in
binding arbitration (see Rule 1.0(r)), the lawyer’s duty of candor is
governed by Rule 3.3. Otherwise, the lawyer’s duty of candor toward
both the third-party neutral and other parties is governed by Rule
4.1.

PART THREE
ADVOCATE
RULE 3.3 CANDOR TOWARD THE TRIBUNAL

(a) A lawyer shall not knowingly:
(1) make a false statement of material fact or law to a tribunal,
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(2) fail to disclose a material fact to a tribunal when disclosure
is necessary to avoid assisting a criminal or fraudulent act by the
client;

(3) fail to disclose to the tribunal legal authority in the control-
ling jurisdiction known to the lawyer to be directly adverse to the
position of the client and not disclosed by opposing counsel; or
(4) offer evidence that the lawyer knows to be false. If a lawyer
has offered material evidence and comes to know of its falsity,
the lawyer shall take reasonable remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of
the proceeding, and apply even if compliance requires disclosure of
information otherwise protected by Rule 1.6.

(c) A lawyer may refuse to offer evidence that the lawyer reasonably
believes is false.

(d) In an ex parte proceeding, other than grand jury proceedings, a
lawyer shall inform the tribunal of all material facts known to the
lawyer that the lawyer reasonably believes are necessary to enable
the tribunal to make an informed decision, whether or not the facts
are adverse.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] This Rule governs the conduct of a lawyer who is representing a
client in the proceedings of a tribunal. See Rule 1.0(r) for the
definition of ““tribunal.”’ It also applies when the lawyer is represent-
ing a client in an ancillary proceeding conducted pursuant to the
tribunal’s adjudicative authority, such as a deposition. Thus, for
example, paragraph (a)(4) requires a lawyer to take reasonable
remedial measures if the lawyer comes to know that a client who is
testifying in a deposition has offered evidence that is false.

[2] This Rule sets forth the special duties of lawyers as officers of the
court to avoid conduct that undermines the integrity of the adjudi-
cative process. A lawyer acting as an advocate in an adjudicative
proceeding has an obligation to present the client’s case with
persuasive force. Performance of that duty while maintaining confi-
dences of the client, however, is qualified by the advocate’s duty of
candor to the tribunal. Consequently, although a lawyer in an
adversary proceeding is not required to present an impartial expo-
sition of the law or to vouch for the evidence submitted in a cause,
the lawyer must not allow the tribunal to be misled by false
statements of law or fact or evidence that the lawyer knows to be
false.
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Representations by a Lawyer

[3] An advocate is responsible for pleadings and other documents
prepared for litigation, but is usually not required to have personal
knowledge of matters asserted therein, for litigation documents
ordinarily present assertions by the client, or by someone on the
client’s behalf, and not assertions by the lawyer. Compare Rule 3.1.
However, an assertion purporting to be on the lawyer’s own knowl-
edge, as in an affidavit by the lawyer or in a statement in open court,
may properly be made only when the lawyer knows the assertion is
true or believes it to be true on the basis of a reasonably diligent
inquiry. There are circumstances where failure to make a disclosure
is the equivalent of an affirmative misrepresentation. The obligation
prescribed in Rule 1.2(d) not to counsel a client to commit or assist
the client in committing a fraud applies in litigation. Regarding
compliance with Rule 1.2(d), see the Comment to that Rule. See also
the Comment to Rule 8.4(b).

Legal Argument

[4] Legal argument based on a knowingly false representation of law
constitutes dishonesty toward the tribunal. A lawyer is not required
to make a disinterested exposition of the law, but must recognize the
existence of pertinent legal authorities. Furthermore, as stated in
paragraph (a)(3), an advocate has a duty to disclose directly adverse
authority in the controlling jurisdiction that has not been disclosed
by the opposing party. The underlying concept is that legal argument
is a discussion seeking to determine the legal premises properly
applicable to the case.

Offering Evidence

[5] Paragraph (c) allows that the lawyer refuse to offer evidence that
the lawyer knows to be false, regardless of the client’s wishes. This
duty is premised on the lawyer’s obligation as an officer of the court
to prevent the trier of fact from being misled by false evidence. A
lawyer does not violate this Rule if the lawyer offers the evidence for
the purpose of establishing its falsity.

[6] If a lawyer knows that the client intends to testify falsely or
wants the lawyer to introduce false evidence, the lawyer should seek
to persuade the client that the evidence should not be offered. If the
persuasion is ineffective and the lawyer continues to represent the
client, the lawyer may refuse to offer the false evidence. If only a
portion of a witness’s testimony will be false, the lawyer may call the
witness to testify but may not elicit from the witness the testimony
that the lawyer knows is false.
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[7] The duties stated in paragraphs (a), (b) and (c) apply to all
lawyers, including defense counsel in criminal cases. In some juris-
dictions, however, courts have required counsel to present the
accused as a witness or to give a narrative statement if the accused
so desires, even if counsel knows that the testimony or statement
will be false. The obligation of the advocate under the Rules of
Professional Conduct is subordinate to such requirements. See also
Comment [9].

[8] The prohibition against offering false evidence only applies if the
lawyer knows that the evidence is false. A lawyer’s reasonable belief
that evidence is false does not preclude its presentation to the trier
of fact. A lawyer’s knowledge that evidence is false, however, can be
inferred from the circumstances. See Rule 1.0(i). Thus, although a
lawyer should resolve doubts about the veracity of testimony or
other evidence in favor of the client, the lawyer cannot ignore an
obvious falsehood.

[9] Although paragraph (a)(4) only prohibits a lawyer from offering
evidence the lawyer knows to be false, it permits the lawyer to refuse
to offer testimony or other proof that the lawyer reasonably believes
is false. Offering such proof may reflect adversely on the lawyer’s
ability to discriminate in the quality of evidence and thus impair the
lawyer’s effectiveness as an advocate. Because of the special protec-
tions historically provided criminal defendants, however, this Rule
does not permit a lawyer to refuse to offer the testimony of such a
client where the lawyer reasonably believes but does not know that
the testimony will be false. Unless the lawyer knows the testimony
will be false, the lawyer must honor the client’s decision to testify.
See also Comment [7].

Remedial Measures

[10] Having offered material evidence in the belief that it was true,
a lawyer may subsequently come to know that the evidence is false.
Or, a lawyer may be surprised when the lawyer’s client, or another
witness called by the lawyer, offers testimony the lawyer knows to be
false, either during the lawyer’s direct examination or in response to
cross-examination by the opposing lawyer. In such situations or if the
lawyer knows of the falsity of testimony elicited from the client
during a deposition, the lawyer must take reasonable remedial
measures. In such situations, the advocate’s proper course is to
remonstrate with the client confidentially, advise the client of the
lawyer’s duty of candor to the tribunal and seek the client’s
cooperation with respect to the withdrawal or correction of the false
statements or evidence. If that fails, the advocate must take further
remedial action. If withdrawal from the representation is not per-
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mitted or will not undo the effect of the false evidence, the advocate
must make such disclosure to the tribunal as is reasonably necessary
to remedy the situation, even if doing so requires the lawyer to reveal
information that otherwise would be protected by Rule 1.6. It is for
the tribunal then to determine what should be done — making a
statement about the matter to the trier of fact, ordering a mistrial, or
perhaps nothing.

[11] The disclosure of a client’s false testimony can result in grave
consequences to the client, including not only a sense of betrayal but
also loss of the case and perhaps a prosecution for perjury. But the
alternative is that the lawyer cooperate in deceiving the court,
thereby subverting the truth-finding process which the adversary
system is designed to implement. See Rule 1.2(d). Furthermore,
unless it is clearly understood that the lawyer will act upon the duty
to disclose the existence of false evidence, the client can simply reject
the lawyer’s advice to reveal the false evidence and insist that the
lawyer keep silent. Thus the client could in effect coerce the lawyer
into being a party to fraud on the court.

Preserving Integrity of Adjudicative Process

[12] Lawyers have a special obligation to protect a tribunal against
criminal or fraudulent conduct that undermines the integrity of the
adjudicative process, such as bribing, intimidating or otherwise
unlawfully communicating with a witness, juror, court official or
other participant in the proceeding, unlawfully destroying or con-
cealing documents or other evidence or failing to disclose informa-
tion to the tribunal when required by law to do so.

Duration of Obligation

[13] A practical time limit on the obligation to rectify false evidence
or false statements of law and fact has to be established. The
conclusion of the proceeding is a reasonably definite point for the
termination of the obligation. A proceeding has concluded within the
meaning of this Rule when a final judgment in the proceeding has
been affirmed on appeal or the time for review has passed.

Ex Parte Proceedings

[14] Ordinarily, an advocate has the limited responsibility of present-
ing one side of the matters that a tribunal should consider in
reaching a decision; the conflicting position is expected to be pre-
sented by the opposing party. However, in any ex parte proceeding,
such as an application for a temporary restraining order, there is no
balance of presentation by opposing advocates. The object of an ex
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parte proceeding is nevertheless to yield a substantially just result.
The judge has an affirmative responsibility to accord the absent
party just consideration. The lawyer for the represented party has
the correlative duty to make disclosures of material facts known to
the lawyer and that the lawyer reasonably believes are necessary to
an informed decision.

Withdrawal

[15] Normally, a lawyer’s compliance with the duty of candor
imposed by this Rule does not require that the lawyer withdraw from
the representation of a client whose interests will be or have been
adversely affected by the lawyer’s disclosure. The lawyer may,
however, be required by Rule 1.16(a) to seek permission of the
tribunal to withdraw if the lawyer’s compliance with this Rule’s duty
of candor results in such an extreme deterioration of the client-
lawyer relationship that the lawyer can no longer competently
represent the client. Also see Rule 1.16(b) for the circumstances in
which a lawyer will be permitted to seek a tribunal’s permission to
withdraw. In connection with a request for permission to withdraw
that is premised on a client’s misconduct, a lawyer may reveal
information relating to the representation only to the extent reason-
ably necessary to comply with this Rule or as otherwise permitted by
Rule 1.6.

RULE 3.4 FAIRNESS TO OPPOSING PARTY AND COUN-
SEL

A lawyer shall not:

(a) unlawfully obstruct another party’s access to evidence or unlaw-
fully alter, destroy or conceal a document or other material having
potential evidentiary value. A lawyer shall not counsel or assist
another person to do any such act;

(b) (1) falsify evidence;
(2) counsel or assist a witness to testify falsely; or
(3) pay, offer to pay, or acquiesce in the payment of compensa-
tion to a witness contingent upon the content of the testimony or
the outcome of the case. But a lawyer may advance, guarantee,
or acquiesce in the payment of:
(i) expenses reasonably incurred by a witness in prepara-
tion, attending or testifying; or
(ii) reasonable compensation to a witness for the loss of
time in preparing, attending or testifying; or
(iii) a reasonable fee for the professional services of an
expert witness;



AMENDMENTS TO RULES OF THE STATE BAR OF GEORGIA.

(c) Reserved,;
(d) Reserved,;
(e) Reserved;

(f) request a person other than a client to refrain from voluntarily
giving relevant information to another party unless:
(1) the person is a relative or an employee or other agent of a
client, or the lawyer reasonably believes that the person’s
interests will not be adversely affected by refraining from giving
such information; and
(2) the information is not otherwise subject to the assertion of a
privilege by the client;

(g) use methods of obtaining evidence that violate the legal rights of
the opposing party or counsel; or

(h) present, participate in presenting or threaten to present criminal
charges solely to obtain an advantage in a civil matter.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] The procedure of the adversary system contemplates that the
evidence in a case is to be marshaled competitively by the contending
parties. Fair competition in the adversary system is secured by
prohibitions against destruction or concealment of evidence, improp-
erly influencing witnesses, obstructive tactics in discovery proce-
dure, and the like.

[2] Documents and other items of evidence are often essential to
establish a claim or defense. Subject to evidentiary privileges, the
right of an opposing party, including the government, to obtain
evidence through discovery or subpoena is an important procedural
right. The exercise of that right can be frustrated if relevant material
is altered, concealed or destroyed. Applicable law in many jurisdic-
tions makes it an offense to destroy material for purpose of impairing
its availability in a pending proceeding or one whose commencement
can be foreseen. Falsifying evidence is also generally a criminal
offense. Paragraph (a) applies to evidentiary material generally,
including computerized information.

[3] Reserved.

[4] Paragraph (f) permits a lawyer to advise employees of a client to
refrain from giving information to another party, for the employees
may identify their interests with those of the client. See also Rule
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[6] As to paragraph (g), the responsibility to a client requires a
lawyer to subordinate the interests of others to those of the client,
but that responsibility does not imply that a lawyer may disregard
the rights of the opposing party or counsel. It is impractical to
catalogue all such rights, but they include legal restrictions on
methods of obtaining evidence.

PART FOUR
TRANSACTIONS WITH PERSONS OTHER THAN
CLIENTS

RULE 4.2 COMMUNICATION WITH PERSON REPRE-
SENTED BY COUNSEL

(a) A lawyer who is representing a client in a matter shall not
communicate about the subject of the representation with a person
the lawyer knows to be represented by another lawyer in the matter,
unless the lawyer has the consent of the other lawyer or is autho-
rized to do so by law or court order.

(b) Attorneys for the State and Federal Government shall be subject
to this Rule in the same manner as other attorneys in this State.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] This Rule does not prohibit communication with a represented
person, or an employee or agent of such a person, concerning matters
outside the representation. For example, the existence of a contro-
versy between a government entity and a private party, or between
two organizations, does not prohibit a lawyer for either from
communicating with nonlawyer representatives of the other regard-
ing a separate matter. Nor does this Rule preclude communication
with a represented person who is seeking advice from a lawyer who
is not otherwise representing a client in the matter. A lawyer having
independent justification or legal authorization for communicating
with a represented person is permitted to do so. Communications
authorized by law include, for example, the right of a party to a
controversy with a government entity to speak with government
officials about the matter.

[2] Communications authorized by law also include constitutionally
permissible investigative activities of lawyers representing govern-
mental entities, directly or through investigative agents, prior to the
commencement of criminal or civil enforcement proceedings, when
there is applicable judicial precedent that either has found the
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activity permissible under this Rule or has found this Rule inappli-
cable. However, the Rule imposes ethical restrictions that go beyond
those imposed by constitutional provisions.

[3] This Rule applies to communications with any person, whether or
not a party to a formal adjudicative proceeding, contract or negotia-
tion, who is represented by counsel concerning the matter to which
the communication relates.

[4A] In the case of an organization, this Rule prohibits communica-
tions with an agent or employee of the organization who supervises,
directs or regularly consults with the organization’s lawyer concern-
ing the matter or has authority to obligate the organization with
respect to the matter, or whose act or omission in connection with
the matter may be imputed to the organization for purposes of civil
or criminal liability. See Formal Advisory Opinion 87-6. If an agent or
employee of the organization is represented in the matter by his or
her own counsel, the consent by that counsel to a communication
will be sufficient for purposes of this Rule. Compare Rule 3.4(f).
Communication with a former employee of a represented organiza-
tion is discussed in Formal Advisory Opinion 94-3.

[4B] In administering this Rule it should be anticipated that in many
instances, prior to the beginning of the interview, the interviewing
lawyer will not possess sufficient information to determine whether
the relationship of the interviewee to the entity is sufficiently close
to place the person in the ‘“‘represented’’ category. In those situations
the good faith of the lawyer in undertaking the interview should be
considered. Evidence of good faith includes an immediate and candid
statement of the interest of the person on whose behalf the interview
is being taken, a full explanation of why that person’s position is
adverse to the interests of the entity with which the interviewee is
associated, the exploration of the relationship issue at the outset of
the interview and the cessation of the interview immediately upon
determination that the interview is improper.

[56] The prohibition on communications with a represented person
only applies, however, in circumstances where the lawyer knows that
the person is in fact represented in the matter to be discussed. This
means that the lawyer has actual knowledge of the fact of the
representation; but such actual knowledge may be inferred from the
circumstances. See Rule 1.0. Such an inference may arise in circum-
stances where there is substantial reason to believe that the person
with whom communication is sought is represented in the matter to
be discussed. Thus, a lawyer cannot evade the requirement of
obtaining the consent of counsel by ignoring the obvious.

[6] In the event the person with whom the lawyer communicates is
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not known to be represented by counsel in the matter, the lawyer’s
communications are subject to Rule 4.3.

[6A] A lawyer who is uncertain whether a communication with a
represented person is permissible may seek a court order. A lawyer
may also seek a court order in exceptional circumstances to autho-
rize a communication that would otherwise be prohibited by this
Rule, for example, where communication with a person represented
by counsel is necessary to avoid reasonably certain injury.

[7] The anti-contact rule serves important public interests which
preserve the proper functioning of the judicial system and the
administration of justice by a) protecting against misuse of the
imbalance of legal skill between a lawyer and layperson; b) safe-
guarding the client-lawyer relationship from interference by adverse
counsel; ¢) ensuring that all valid claims and defenses are raised in
response to inquiry from adverse counsel; d) reducing the likelihood
that clients will disclose privileged or other information that might
harm their interests; and e) maintaining the lawyer’s ability to
monitor the case and effectively represent the client.

[8] Parties to a matter may communicate directly with each other
because this Rule is not intended to affect communications between
parties to an action entered into independent of and not at the
request or direction of counsel.

RULE 4.3 DEALING WITH UNREPRESENTED PERSON

In dealing on behalf of a client with a person who is not represented
by counsel, a lawyer shall not:

(a) state or imply that the lawyer is disinterested; when the lawyer
knows or reasonably should know that the unrepresented person
misunderstands the lawyer’s role in the matter, the lawyer shall
make reasonable efforts to correct the misunderstanding; and

(b) give advice other than the advice to secure counsel, if a lawyer
knows or reasonably should know that the interests of such a person
are or have a reasonable possibility of being in conflict with the
interests of the client.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] An unrepresented person, particularly one not experienced in
dealing with legal matters, might assume that a lawyer is disinter-
ested in loyalties or is a disinterested authority on the law even when
the lawyer represents a client. In order to avoid a misunderstanding,
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a lawyer will typically need to identify the lawyer’s client and, where
necessary, explain that the client has interests opposed to those of
the unrepresented person. For misunderstandings that sometimes
arise when a lawyer for an organization deals with an unrepresented
constituent, see Rule 1.13(f).

[2] The Rule distinguishes between situations involving unrepre-
sented persons whose interests may be adverse to those of the
lawyer’s client and those in which the person’s interests are not in
conflict with the client’s. In the former situation, the possibility that
the lawyer will compromise the unrepresented person’s interests is
so great that the Rule prohibits the giving of any advice, apart from
the advice to obtain counsel. Whether a lawyer is giving impermis-
sible advice may depend on the experience and sophistication of the
unrepresented person, as well as the setting in which the behavior
and comments occur. This Rule does not prohibit a lawyer from
negotiating the terms of a transaction or settling a dispute with an
unrepresented person. So long as the lawyer has explained that the
lawyer represents an adverse party and is not representing the
person, the lawyer may inform the person of the terms on which the
lawyer’s client will enter into an agreement or settle a matter,
prepare documents that require the person’s signature and explain
the lawyer’s own view of the meaning of the document or the
lawyer’s view of the underlying legal obligations.

RULE 4.4 RESPECT FOR RIGHTS OF THIRD PERSONS

In representing a client, a lawyer shall not use means that have no
substantial purpose other than to embarrass, delay, or burden a third
person, or use methods of obtaining evidence that violate the legal
rights of such a person.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment

[1] Responsibility to a client requires a lawyer to subordinate the
interests of others to those of the client, but that responsibility does
not imply that a lawyer may disregard the rights of third persons. It
is impractical to catalogue all such rights, but they include legal
restrictions on methods of obtaining evidence from third persons and
unwarranted intrusions into privileged relationships.
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PART FIVE
LAW FIRMS AND ASSOCIATIONS

RULE 5.1 RESPONSIBILITIES OF PARTNERS, MANAGERS
AND SUPERVISORY LAWYERS

(a) A law firm partner as defined in Rule 1.0(1), and a lawyer who
individually or together with other lawyers possesses comparable
managerial authority in a law firm, shall make reasonable efforts to
ensure that the firm has in effect measures giving reasonable
assurance that all lawyers in the firm conform to the Georgia Rules
of Professional Conduct.

(b) A lawyer having direct supervisory authority over another lawyer
shall make reasonable efforts to ensure that the other lawyer
conforms to the Georgia Rules of Professional Conduct.

(c) A lawyer shall be responsible for another lawyer’s violation of the
Georgia Rules of Professional Conduct if:
(1) the lawyer orders or, with knowledge of the specific conduct,
ratifies the conduct involved; or
(2) the lawyer is a partner or has comparable managerial
authority in the law firm in which the other lawyer practices or
has direct supervisory authority over the other lawyer, and
knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] Paragraph (a) applies to lawyers who have managerial authority
over the professional work of a firm. See Rule 1.0(e). This includes
members of a partnership; the shareholders in a law firm organized
as a professional corporation; and members of other associations
authorized to practice law; lawyers having comparable managerial
authority in a legal services organization or a law department of an
enterprise or government agency; and lawyers who have intermedi-
ate managerial responsibilities in a firm. Paragraph (b) applies to
lawyers who have supervisory authority over the work of other
lawyers in a firm.

[2] Paragraph (a) requires lawyers with managerial authority within
a firm to make reasonable efforts to establish internal policies and
procedures designed to provide reasonable assurance that all lawyers
in the firm will conform to the Georgia Rules of Professional
Conduct. Such policies and procedures include those designed to
detect and resolve conflicts of interest, identify dates by which
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actions must be taken in pending matters, account for client funds
and property and ensure that inexperienced lawyers are properly
supervised.

[3] Other measures that may be required to fulfill the responsibility
prescribed in paragraph (a) can depend on the firm’s structure and
the nature of its practice. In a small firm of experienced lawyers,
informal supervision and periodic review of compliance with the
required systems ordinarily will suffice. In a large firm, or in practice
situations in which difficult ethical problems frequently arise, more
elaborate measures may be necessary. Some firms, for example, have
a procedure whereby junior lawyers can make confidential referral of
ethical problems directly to a designated senior partner or special
committee. See Rule 5.2. Firms, whether large or small, may also rely
on continuing legal education in professional ethics. In any event,
the ethical atmosphere of a firm can influence the conduct of all its
members, and partners may not assume that all lawyers associated
with the firm will inevitably conform to the Rules.

[4] Paragraph (c) expresses a general principle of personal responsi-
bility for acts of another. See also Rule 8.4(a).

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer
having comparable managerial authority in a law firm, as well as a
lawyer who has direct supervisory authority over performance of
specific legal work by another lawyer. Whether a lawyer has super-
visory authority in particular circumstances is a question of fact.
Partners and lawyers with comparable authority have at least
indirect responsibility for all work being done by the firm, while a
partner or manager in charge of a particular matter ordinarily also
has supervisory responsibility for the work of other firm lawyers
engaged in the matter. Appropriate remedial action by a partner or
managing lawyer would depend on the immediacy of that lawyer’s
involvement and the seriousness of the misconduct. A supervisor is
required to intervene to prevent avoidable consequences of miscon-
duct if the supervisor knows that the misconduct occurred. Thus, if
a supervising lawyer knows that a subordinate misrepresented a
matter to an opposing party in negotiation, the supervisor as well as
the subordinate has a duty to correct the resulting misapprehension.

[6] Professional misconduct by a lawyer under supervision could
reveal a violation of paragraph (b) on the part of the supervisory
lawyer even though it does not entail a violation of paragraph (c)
because there was no direction, ratification or knowledge of the
violation.

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have
disciplinary liability for the conduct of a partner, associate or
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subordinate. Whether a lawyer may be liable civilly or criminally for
another lawyer’s conduct is a question of law beyond the scope of
these Rules.

[8] The duties imposed by this Rule on managing and supervising
lawyers do not alter the personal duty of each lawyer in a firm to
abide by the Georgia Rules of Professional Conduct. See Rule 5.2(a).

RULE 5.3 RESPONSIBILITIES REGARDING NONLAWYER
ASSISTANTS

With respect to a nonlawyer employed or retained by or associated
with a lawyer:

(a) a partner, and a lawyer who individually or together with other
lawyers possesses comparable managerial authority in a law firm,
shall make reasonable efforts to ensure that the firm has in effect
measures giving reasonable assurance that the person’s conduct is
compatible with the professional obligations of the lawyer;

(b) a lawyer having direct supervisory authority over the nonlawyer
shall make reasonable efforts to ensure that the person’s conduct is
compatible with the professional obligations of the lawyer;

(c) a lawyer shall be responsible for conduct of such a person that
would be a violation of the Georgia Rules of Professional Conduct if
engaged in by a lawyer if:
(1) the lawyer orders or, with the knowledge of the specific
conduct, ratifies the conduct involved; or
(2) the lawyer is a partner in the law firm in which the person
is employed, or has direct supervisory authority over the person,
and knows of the conduct at a time when its consequences can be
avoided or mitigated but fails to take reasonable remedial action;
and

(d) a lawyer shall not allow any person who has been suspended or
disbarred and who maintains a presence in an office where the
practice of law is conducted by the lawyer, to:
(1) represent himself or herself as a lawyer or person with
similar status;
(2) have any contact with the clients of the lawyer either in
person, by telephone or in writing; or
(3) have any contact with persons who have legal dealings with
the office either in person, by telephone or in writing.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] Lawyers generally employ assistants in their practice, including
secretaries, investigators, law student interns, and paraprofessionals.
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Such assistants, whether employees or independent contractors, act
for the lawyer in rendition of the lawyer’s professional services. A
lawyer should give such assistants appropriate instruction and
supervision concerning the ethical aspects of their employment,
particularly regarding the obligation not to disclose information
relating to representation of the client, and should be responsible for
their work product. The measures employed in supervising nonlaw-
yers should take account of the fact that they do not have legal
training and are not subject to professional discipline.

[2] Paragraph (a) requires lawyers with managerial authority within
a law firm to make reasonable efforts to establish internal policies
and procedures designed to provide reasonable assurance that non-
lawyers in the firm will act in a way compatible with the Georgia
Rules of Professional Conduct. See Comment [1] to Rule 5.1. Para-
graph (b) applies to lawyers who have supervisory authority over the
work of a nonlawyer. Paragraph (c) specifies the circumstances in
which a lawyer is responsible for conduct of a nonlawyer that would
be a violation of the Georgia Rules of Professional Conduct if
engaged in by a lawyer.

[3] The prohibitions of paragraph (d) apply to professional conduct
and not to social conversation unrelated to the representation of
clients or legal dealings of the law office, or the gathering of general
information in the course of working in a law office. The thrust of the
restriction is to prevent the unauthorized practice of law in a law
office by a person who has been suspended or disbarred.

PART EIGHT
MAINTAINING THE INTEGRITY OF
THE PROFESSION

RULE 8.4 MISCONDUCT

(a) It shall be a violation of the Georgia Rules of Professional
Conduct for a lawyer to:
(1) violate or knowingly attempt to violate the Georgia Rules of
Professional Conduct, knowingly assist or induce another to do
so, or do so through the acts of another;
(2) be convicted of a felony;
(3) be convicted of a misdemeanor involving moral turpitude
where the underlying conduct relates to the lawyer’s fitness to
practice law;
(4) commit a criminal act that relates to the lawyer’s fitness to
practice law or reflects adversely on the lawyer’s honesty,
trustworthiness or fitness as a lawyer, where the lawyer has
admitted in judicio the commission of such act;
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(5) engage in professional conduct involving dishonesty, fraud,

deceit or misrepresentation;

(6) fail to pay any final judgment or rule absolute rendered

against such lawyer for money collected by him or her as a

lawyer within ten (10) days after the time appointed in the order

or judgment;

(7) (i) state an ability to influence improperly a government
agency or official by means that violate the Rules of
Professional Conduct or other law;

(i) state an ability to achieve results by means that violate
the Rules of Professional Conduct or other law;
(iii) achieve results by means that violate the Rules of
Professional Conduct or other law; or
(8) knowingly assist a judge or judicial officer in conduct that is
a violation of applicable rules of judicial conduct or other law.

(b) (1) For purposes of this Rule, conviction shall include any of the
following accepted by a court, whether or not a sentence has
been imposed:

(i) a guilty plea;

(ii) a plea of nolo contendere;

(iii) a verdict of guilty; or

(iv) a verdict of guilty but mentally ill.
(2) The record of a conviction or disposition in any jurisdiction
based upon a guilty plea, a plea of nolo contendere, a verdict of
guilty, or a verdict of guilty but mentally ill, or upon the
imposition of first offender probation shall be conclusive evi-
dence of such conviction or disposition and shall be admissible in
proceedings under these disciplinary rules.

(c) This Rule shall not be construed to cause any infringement of the
existing inherent right of Georgia Superior Courts to suspend and
disbar lawyers from practice based upon a conviction of a crime as
specified in paragraphs (a)(1), (a)(2) and (a)(3) above.

(d) Rule 8.4(a)(1) does not apply to Part Six of the Georgia Rules of
Professional Conduct.

The maximum penalty for a violation of Rule 8.4(a)(1) is the
maximum penalty for the specific Rule violated. The maximum
penalty for a violation of Rule 8.4(a)(2) through 8.4(c) is disbarment.

Comment

[1] The prohibitions of this Rule as well as the prohibitions of Bar
Rule 4-102 prevent a lawyer from knowingly attempting to violate
the Georgia Rules of Professional Conduct or from knowingly aiding
or abetting, or providing direct or indirect assistance or inducement
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to another person who violates or attempts to violate a rule of
professional conduct. A lawyer may not avoid a violation of the rules
by instructing a nonlawyer, who is not subject to the rules, to act
where the lawyer cannot. Paragraph (a), however, does not prohibit
a lawyer from advising a client concerning action the client is legally
entitled to take.

[2] The Rule, as its predecessor, is drawn in terms of acts involving
“moral turpitude” with, however, a recognition that some such
offenses concern matters of personal morality and have no specific
connection to fitness for the practice of law. Here the concern is
limited to those matters which fall under both the rubric of ‘“moral
turpitude’ and involve underlying conduct relating to the fitness of
the lawyer to practice law.

[3] Many kinds of illegal conduct reflect adversely on fitness to
practice law, such as offenses involving fraud, theft or the offense of
willful failure to file an income tax return. However, some kinds of
offenses carry no such implication. Traditionally, the distinction was
drawn in terms of offenses involving ‘“moral turpitude.” That
concept can be construed to include offenses concerning some
matters of personal morality, such as adultery and comparable
offenses, that have no specific connection to fitness for the practice of
law. Although a lawyer is personally answerable to the entire
criminal law, a lawyer should be professionally answerable only for
offenses that indicate lack of those characteristics relevant to law
practice. Offenses involving violence, dishonesty, breach of trust, or
serious interference with the administration of justice are in that
category. A pattern of repeated offenses, even ones of minor signifi-
cance when considered separately, can indicate indifference to legal
obligation.

[4] Reserved.

[5] A lawyer may refuse to comply with an obligation imposed by law
upon a good faith belief that no valid obligation exists. The provi-
sions of Rule 1.2(d) concerning a good faith challenge to the validity,
scope, meaning or application of the law apply to challenges of legal
regulation of the practice of law.

[6] Persons holding public office assume responsibilities going be-
yond those of other citizens. A lawyer’s abuse of public office can
suggest an inability to fulfill the professional role of lawyers. The
same is true of abuse of positions of private trust such as trustee,
executor, administrator, guardian, agent and officer, director or
manager of a corporation or other organization.
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PART NINE
MISCELLANEOUS

RULE 9.1 REPORTING REQUIREMENTS

(a) Members of the State Bar of Georgia shall, within sixty days,
notify the State Bar of Georgia of:
(1) being admitted to the practice of law in another jurisdiction
and the dates of admission;
(2) being convicted of any felony or of a misdemeanor involving
moral turpitude where the underlying conduct relates to the
lawyer’s fitness to practice law; or
(3) the imposition of discipline by any jurisdiction other than
the Supreme Court of Georgia.

(b) For the purposes of this Rule the term ‘“discipline’’ shall include
any sanction imposed as the result of conduct that would be in
violation of the Georgia Rules of Professional Conduct if occurring in
Georgia.

(c) For the purposes of this Rule the term ‘‘jurisdiction’ shall include
state, federal, territorial and non-United States courts and authori-
ties.

The maximum penalty for a violation of this Rule is a public
reprimand.

Comment

[1] The State Bar of Georgia is the regulatory authority created by
the Supreme Court of Georgia to oversee the practice of law in
Georgia. In order to provide effective disciplinary programs, the
State Bar of Georgia needs information about its members.

RULE 9.2 RESTRICTIONS ON FILING DISCIPLINARY
COMPLAINTS

A lawyer shall not enter into an agreement containing a condition
that prohibits or restricts a person from filing a disciplinary com-
plaint, or that requires the person to request dismissal of a pending
disciplinary complaint.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] The disciplinary system provides protection to the general public
from those lawyers who are not morally fit to practice law. One
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problem in the past has been the lawyer who settles the civil
claim/disciplinary complaint with the injured party on the basis that
the injured party not bring a disciplinary complaint or request the
dismissal of a pending disciplinary complaint. The lawyer is then free
to injure other members of the general public.

[2] To prevent such abuses, this Rule prohibits a lawyer from
entering into any agreement containing a condition which prevents
a person from filing or pursuing a disciplinary complaint.

RULE 9.4 JURISDICTION AND RECIPROCAL DISCIPLINE

(a) Jurisdiction. Any lawyer admitted to practice law in this juris-
diction, including any formerly admitted lawyer with respect to acts
committed prior to resignation, suspension, disbarment, or removal
from practice on any of the grounds provided in Rule 4-104 of the
State Bar, or with respect to acts subsequent thereto which amount
to the practice of law or constitute a violation of the Georgia Rules of
Professional Conduct or any Rules or Code subsequently adopted by
the court in lieu thereof, and any Domestic or Foreign Lawyer
specially admitted by a court of this jurisdiction for a particular
proceeding and any Domestic or Foreign Lawyer who practices law or
renders or offers to render any legal services in this jurisdiction, is
subject to the disciplinary jurisdiction of the State Bar of Georgia
State Disciplinary Board.

(b) Reciprocal Discipline. Upon being suspended or disbarred in
another jurisdiction, a lawyer admitted to practice in Georgia shall
promptly inform the Office of General Counsel of the State Bar of
Georgia of the discipline. Upon notification from any source that a
lawyer within the jurisdiction of the State Bar of Georgia has been
suspended or disbarred in another jurisdiction, the Office of General
Counsel shall obtain a certified copy of the disciplinary order and file
it with the Clerk of the State Disciplinary Board. Nothing in this
Rule shall prevent a lawyer suspended or disbarred in another
jurisdiction from filing a petition for voluntary discipline under Rule
4-227.
(1) Upon receipt of a certified copy of an order demonstrating
that a lawyer admitted to practice in Georgia has been disbarred
or suspended in another jurisdiction, the Clerk of the State
Disciplinary Board shall docket the matter and forthwith issue a
notice directed to the lawyer containing:
(i) A copy of the order from the other jurisdiction; and
(i) A notice approved by the Review Panel that the lawyer
inform the Office of General Counsel and the Review Panel,
within thirty days from service of the notice, of any claim by
the lawyer predicated upon the grounds set forth in para-
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graph (b)(3) below, that the imposition of substantially
similar discipline in this jurisdiction would be unwarranted
and the reasons for that claim.
(2) In the event the discipline imposed in the other jurisdiction
has been stayed there, any reciprocal discipline imposed in this
jurisdiction shall be deferred until the stay expires.
(3) Upon the expiration of thirty days from service of the notice
pursuant to the provisions of paragraph (b)(1), the Review Panel
shall recommend to the Georgia Supreme Court substantially
similar discipline, or removal from practice on the grounds
provided in Rule 4-104, unless the Office of General Counsel or
the lawyer demonstrates, or the Review Panel finds that it
clearly appears upon the face of the record from which the
discipline is predicated, that:
(i) The procedure was so lacking in notice or opportunity
to be heard as to constitute a deprivation of due process; or
(ii)) There was such infirmity of proof establishing the
misconduct as to give rise to the clear conviction that the
court could not, consistent with its duty, accept as final the
conclusion on that subject; or
(iii) The discipline imposed would result in grave injustice
or be offensive to the public policy of the jurisdiction; or
(iv) The reason for the original disciplinary status no
longer exists; or
(v) (a) the conduct did not occur within the state of Geor-
gia; and,
(b) the discipline imposed by the foreign jurisdiction
exceeds the level of discipline allowed under these
Rules.
(vi) The discipline would if imposed in identical form be
unduly severe or would require action not contemplated by
these Rules.
If the Review Panel determines that any of those elements exists, the
Review Panel shall make such other recommendation to the Georgia
Supreme Court as it deems appropriate. The burden is on the party
seeking different discipline in this jurisdiction to demonstrate that
the imposition of the same discipline is not appropriate.
(4) The Review Panel may consider exceptions for either the
Office of General Counsel or the respondent for the grounds
enumerated at Paragraph (b)(3) of this Rule, and may, in its
discretion, grant oral argument. Exceptions in briefs shall be
filed with the Review Panel within 30 days from notice of the
Notice of Reciprocal Discipline. The responding party shall have
10 days after service of the exceptions within which to respond.
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(5) In all other aspects, a final adjudication in another jurisdic-
tion that a lawyer, whether or not admitted in that jurisdiction,
has been guilty of misconduct, or has been removed from
practice on any of the grounds provided in Rule 4-104 of the
State Bar, shall establish conclusively the misconduct or the
removal from practice for purposes of a disciplinary proceeding
in this state.

(6) Discipline imposed by another jurisdiction but of a lesser
nature than disbarment or suspension may be considered in
aggravation of discipline in any other disciplinary proceeding.
(7) For purposes of this Rule, the word ‘‘jurisdiction’’ means any
state, territory, county or federal court.

The maximum penalty for a violation of this Rule is disbarment.

Comment

[1] If a lawyer suspended or disbarred in one jurisdiction is also
admitted in another jurisdiction and no action can be taken against
the lawyer until a new disciplinary proceeding is instituted, tried,
and concluded, the public in the second jurisdiction is left unpro-
tected against a lawyer who has been judicially determined to be
unfit. Any procedure which so exposes innocent clients to harm
cannot be justified. The spectacle of a lawyer disbarred in one
jurisdiction yet permitted to practice elsewhere exposes the profes-
sion to criticism and undermines public confidence in the adminis-
tration of justice.

[2] Reserved.

[3] The imposition of discipline in one jurisdiction does not mean
that Georgia and every other jurisdiction in which the lawyer is
admitted must necessarily impose discipline. The Review Panel has
jurisdiction to recommend reciprocal discipline on the basis of public
discipline imposed by a jurisdiction in which the respondent is
licensed.

[4] A judicial determination of misconduct by the respondent in
another jurisdiction is conclusive, and not subject to relitigation in
the forum jurisdiction. The Review Panel should recommend sub-
stantially similar discipline unless it determines, after review limited
to the record of the proceedings in the foreign jurisdiction, that one
of the grounds specified in paragraph (b)(3) exists. This Rule applies
whether or not the respondent is admitted to practice in the foreign
jurisdiction. See also Rule 8.5, Comment [1].

[56] For purposes of this Rule, the suspension or placement of a
lawyer on inactive status in another jurisdiction because of want of
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sound mind, senility, habitual intoxication or drug addiction, to the
extent of impairment of competency as an attorney shall be consid-
ered a disciplinary suspension under the Rules of the State Bar of
Georgia.

Rule 4-106. Conviction of a Crime; Suspension and Disbar-
ment

(a) Upon receipt of information or evidence that an attorney has
been convicted of any felony or misdemeanor involving moral
turpitude, whether by verdict, plea of guilty, plea of nolo contendere
or imposition of first offender probation, the Office of General
Counsel shall immediately assign the matter a State Disciplinary
Board docket number and petition the Georgia Supreme Court for
the appointment of a Special Master to conduct a show cause
hearing.

(b) The petition shall show the date of the verdict or plea and the
court in which the respondent was convicted, and shall be served
upon the respondent pursuant to Bar Rule 4-203.1.

(c) Upon receipt of the Petition for Appointment of Special Master,
the Clerk of the Georgia Supreme Court shall file the matter in the
records of the Court, shall give the matter a docket number and
notify the Court that appointment of a Special Master is appropriate.

(d) The Court will appoint a Special Master, pursuant to Rule
4-209(b).

(e) The show cause hearing should be held within fifteen days after
service of the Petition for Appointment of Special Master upon the
respondent or appointment of a Special Master, whichever is later.
Within thirty days of the hearing, the Special Master shall file a
recommendation with the Supreme Court of Georgia which shall be
empowered to order such discipline as deemed appropriate.

(f) (1) If the Supreme Court of Georgia orders the respondent
suspended pending the appeal of the conviction, upon the
termination of the appeal the State Bar of Georgia may petition
the Special Master to conduct a hearing for the purpose of
determining whether the circumstances of the termination of
the appeal indicate that the suspended respondent should:

(1) be disbarred under Rule 8.4, or

(i1) be reinstated, or

(iii) remain suspended pending retrial as a protection to the
public, or

(iv) be reinstated while the facts giving rise to the convic-
tion are investigated and, if proper, prosecuted under regu-
lar disciplinary procedures in these Rules.
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(2) Reports of the Special Master shall be filed with the clerk of
the State Disciplinary Board and the matter shall proceed
thereafter as outlined at Rule 4-217.

(g) For purposes of this Rule, a certified copy of a conviction in any
jurisdiction based upon a verdict, plea of guilty or plea of nolo
contendere or the imposition of first offender treatment shall be
prima facie evidence of an infraction of Rule 8.4 of Bar Rule 4-102
and shall be admissible in proceedings under the disciplinary rules.

CHAPTER 2
DISCIPLINARY PROCEEDINGS

Rule 4-201. State Disciplinary Board

The powers to investigate and discipline members of the State Bar of
Georgia and those authorized to practice law in Georgia for viola-
tions of the Standards of Conduct set forth in Bar Rule 4-102 are
hereby vested in a State Disciplinary Board and a Consumer Assis-
tance Program. The State Disciplinary Board shall consist of two
panels. The first panel shall be the Investigative Panel of the State
Disciplinary Board (Investigative Panel). The second panel shall be
the Review Panel of the State Disciplinary Board (Review Panel).
The Consumer Assistance Program shall operate as described in Part
XII of these Rules.

(a) The Investigative Panel shall consist of the President-elect of the
State Bar of Georgia and the President-elect of the Young Lawyers
Division of the State Bar of Georgia, one member of the State Bar of
Georgia from each judicial district of the State appointed by the
President of the State Bar of Georgia with the approval of the Board
of Governors of the State Bar of Georgia, one member of the State
Bar of Georgia from each judicial district of the State appointed by
the Supreme Court of Georgia, one at-large member of the State Bar
of Georgia appointed by the Supreme Court, one at-large member of
the State Bar of Georgia appointed by the President with the
approval of the Board of Governors, and six public members ap-
pointed by the Supreme Court to serve as public members of the
Panel.
(1) All members shall be appointed for three-year terms subject
to the following exceptions:
(i) any person appointed to fill a vacancy caused by resig-
nation, death, disqualification or disability shall serve only
for the unexpired term of the member replaced unless
reappointed;
(i) ex-officio members shall serve during the term of their
office and shall not increase the quorum requirement; and
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(iii) certain initial members as set forth in paragraph (2)

below.
(2) It shall be the goal of the initial appointments that one-third
(1/3) of the terms of the members appointed will expire annually.
(3) A member may be removed from the Panel pursuant to
procedures set by the Panel for failure to attend regular meet-
ings of the Panel. The vacancy shall be filled by appointment of
the current President of the State Bar of Georgia.
(4) The Investigative Panel shall annually elect a chairperson, a
vice-chairperson, or a vice-chairperson for any subcommittee for
which the chairperson is not a member to serve as chairperson
for that subcommittee, and such other officers as it may deem
proper. The Panel shall meet in its entirety in July of each year
to elect a chairperson. At any time the Panel may decide to divide
itself into subcommittees or to consolidate after having divided.
A majority shall constitute a quorum and a majority of a quorum
shall be authorized to act. However, in any matter in which one
or more Investigative Panel members are disqualified, the num-
ber of members constituting a quorum shall be reduced by the
number of members disqualified from voting on the matter.
(5) The Investigative Panel is authorized to organize itself into
as many subcommittees as the Panel deems necessary to conduct
the expeditious investigation of disciplinary matters referred to
it by the Office of General Counsel. However, no subcommittee
shall consist of fewer than seven (7) members of the Panel and
each such subcommittee shall include at least one (1) of the
public members.

(b) The Review Panel shall consist of the Immediate Past President
of the State Bar, the Immediate Past President of the Young Lawyers
Division or a member of the Young Lawyers Division designated by
its Immediate Past President, nine (9) members of the State Bar,
three (3) from each of the three (3) federal judicial districts of the
State appointed as described below, and four (4) public members
appointed by the Supreme Court of Georgia.
(1) The nine (9) members of the Bar from the federal judicial
districts shall be appointed for three (3) year terms so that the
term of one Panel member from each district will expire each
year. The three (3) vacant positions will be filled in odd years by
appointment by the President, with the approval of the Board of
Governors, and in even years by appointment by the Supreme
Court of Georgia.
(2) The Panel members serving at the time this Rule goes into
effect shall continue to serve until their respective terms expire.
New Panel members shall be appointed as set forth above.
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(3) Any person appointed to fill a vacancy caused by resignation,
death, disqualification or disability shall serve only for the
unexpired term of the member replaced unless reappointed.

(4) Ex-officio members shall serve during the term or terms of
their offices and shall not increase the quorum requirement.
(5) The Review Panel shall elect a chairperson and such other
officers as it may deem proper in July of each year. The presence
of six (6) members of the Panel shall constitute a quorum. Four
(4) members of the Panel shall be authorized to act except that
a recommendation of the Review Panel to suspend or disbar
shall require the affirmative vote of at least six (6) members of
the Review Panel, with not more than four (4) negative votes.
However, in any case in which one or more Review Panel
members are disqualified, the number of members constituting
a quorum and the number of members necessary to vote
affirmatively for disbarment or suspension, shall be reduced by
the number of members disqualified from voting on the case. No
recommendation of disbarment or suspension may be made by
fewer than four (4) affirmative votes. For the purposes of this
Rule the recusal of a member shall have the same effect as
disqualification.

Rule 4-203.1. Uniform Service Rule

(a) Attorneys authorized to practice law in Georgia shall inform the
Membership Department of the State Bar of Georgia, in writing, of
their current name, official address and telephone number. The
Supreme Court of Georgia and the State Bar of Georgia may rely on
the official address on file with the Membership Department in all
efforts to contact, communicate with, and perfect service upon an
attorney. The choice of an attorney to provide only a post office box
or equivalent commercial box address to the Membership Depart-
ment of the State Bar of Georgia shall constitute an election to waive
personal service. Notification of a change of address given to any
department of the State Bar of Georgia other than the Membership
Department shall not satisfy the requirement herein.

(b) In all matters requiring personal service under Part IV of the Bar

Rules, service may be perfected in the following manner:
(1) Acknowledgment of Service: An acknowledgment of service
from the Respondent shall constitute conclusive proof of service
and shall eliminate the need to utilize any other form of service.
(2) Written Response from Respondent: A written response
from the Respondent or Respondent’s counsel shall constitute
conclusive proof of service and shall eliminate the need to utilize
any other form of service.
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(3) In the absence of an acknowledgment of service, or a written
response from the Respondent or Respondent’s counsel, and
subject to the provisions of paragraph (4) below, the Respondent
shall be served in the following manner:
(i) Personal service: Service may be accomplished by the
Sheriff, or a Court approved agent for service of process, or
any person approved by the Chairperson of the Investigative
Panel or the Chair’s designee. Receipt of a Return of Service
Non Est Inventus from the Sheriff or any other person
approved for service of the service documents, shall consti-
tute conclusive proof that service cannot be perfected by
personal service.
(ii)) Service by publication: In the event that personal
service cannot be perfected, or when the Respondent has
only provided a post office box to the Membership Depart-
ment and Respondent has not acknowledged service within
twenty (20) days of a mailing to Respondent’s post office
box, service may be accomplished by publication once a
week for two weeks in the legal organ of the county of
Respondent’s address, as shown on the records of the
Membership Department of the State Bar of Georgia, and,
contemporaneously with the publication, mailing a copy of
the service documents by first class mail to Respondent’s
address as shown on the records of the Membership Depart-
ment of the State Bar of Georgia.
(4) When it appears from an affidavit made by the Office of
General Counsel that the Respondent has departed from the
state, or cannot, after due diligence, be found within the state, or
seeks to avoid the service, the Chairperson of the Investigative
Panel, or the chair’s designee, may authorize service by publica-
tion without the necessity of first attempting personal service.
The affidavit made by the Office of General Counsel must
demonstrate recent unsuccessful attempts at personal service
upon the Respondent regarding other or related disciplinary
matters and that such personal service was attempted at Respon-
dent’s address as shown on the records of the Membership
Department of the State Bar of Georgia.

(c) Whenever service of pleadings or other documents subsequent to
the original complaint is required or permitted to be made upon a
party represented by an attorney, the service shall be made upon the
attorney unless service upon the party himself is otherwise required
by these Rules. Service upon the attorney or upon a party shall be
made by delivering a copy to him or by mailing it to him at his last
known address. As used in this Rule, the term ‘‘delivery of a copy”
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means handing it to the attorney or to the party, or leaving it at his
office with his clerk or other person in charge thereof or, if the office
is closed or the person to be served has no office, leaving it at his
dwelling house or usual place of abode with some person of suitable
age and discretion then residing therein. Service by mail is complete
upon mailing. Proof of service may be made by certificate of an
attorney or of his employee, by written admission, by affidavit, or by
other proof satisfactory to the court. Failure to make proof of service
shall not affect the validity of service.

Rule 4-208.3. Rejection of Notice of Discipline

(a) In order to reject the Notice of Discipline the Respondent or the
Office of General Counsel must file a Notice of Rejection of the
Notice of Discipline with the Clerk of the Supreme Court of Georgia
within thirty (30) days following service of the Notice of Discipline.
See Rule 4-203.1.

(b) Any Notice of Rejection by the Respondent shall be served upon
the Office of General Counsel of the State Bar of Georgia. Any Notice
of Rejection by the Office of General Counsel of the State Bar of
Georgia shall be served upon the Respondent. No rejection by the
Respondent shall be considered valid unless the Respondent files a
written response to the pending grievance at or before the filing of
the rejection. A copy of such written response must also be filed with
the Clerk of the Supreme Court at the time of filing the Notice of
Rejection.

(¢) The timely filing of a Notice of Rejection shall constitute an
election for the Supreme Court to appoint a Special Master and the
matter shall thereafter proceed pursuant to Rules 4-209 through
4-225.

Rule 4-210. Powers and Duties of Special Masters

In accordance with these Rules a duly appointed Special Master shall
have the following powers and duties:

(a) to exercise general supervision over disciplinary proceedings
assigned to him and to perform all duties specifically enumerated in
these Rules;

(b) to pass on all questions concerning the sufficiency of the formal
complaint;

(c) to conduct the negotiations between the State Bar of Georgia and
the Respondent, whether at a pretrial meeting set by the Special
Master or at any other time;
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(d) to receive and evaluate any Petition for Voluntary Discipline;

(e) to grant continuances and to extend any time limit provided for
herein as to any matter pending before him;

(f) to apply to the Supreme Court of Georgia for an order naming his
successor in the event that he becomes incapacitated to perform his
duties or in the event that he learns that he and the Respondent
reside in the same circuit;

(g) to defer action on any complaint pending before him when he
learns of the docketing of another complaint against the same
Respondent and believes that the new complaint will be assigned to
him by the Supreme Court;

(h) to hear and determine action on the complaints, where there are
multiple complaints against a Respondent growing out of different
transactions, whether they involve one or more complainants, as
separate counts, and may proceed to make recommendations on each
count as constituting a separate offense;

(i) to sign subpoenas and exercise the powers described in Rule
4-221(b);

(j) to preside over evidentiary hearings and to decide questions of law
and fact raised during such hearings;

(k) to make findings of fact, conclusions of law and a recommenda-
tion of discipline as hereinafter provided and to submit his findings
for consideration by the Review Panel or the Supreme Court; and

(I) to exercise general supervision over discovery by parties to
disciplinary proceedings and to conduct such hearings and sign all
appropriate pleadings and orders pertaining to such discovery as are
provided for by the law of Georgia applicable to discovery in civil
cases.

Rule 4-213. Evidentiary Hearing

(a) Within ninety (90) days after the filing of Respondent’s answer to
the formal complaint or the time for filing of the answer, whichever
is later, the Special Master shall proceed to hear the case. The
evidentiary hearing shall be stenographically reported and may be
transcribed at the request and expense of the requesting party. When
the hearing is complete, the Special Master shall proceed to make
findings of fact, conclusions of law and a recommendation of disci-
pline and file a report with the Review Panel or the Supreme Court
as hereinafter provided. Alleged errors in the trial may be reviewed
by the Supreme Court when the findings and recommendations of
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discipline of the Review Panel are filed with the Court. There shall be
no direct appeal from such proceedings of the Special Master.

(b) Upon a showing of necessity and a showing of financial inability
by the Respondent to pay for the transcription, the Special Master
shall order the State Bar of Georgia to provide the transcript.

Rule 4-217. Report of the Special Master to the Review Panel

(a) Within thirty (30) days from receipt of the transcript of the
evidentiary hearing, the Special Master shall prepare a report which
shall contain the following:
(1) findings of fact on the issues raised by the formal complaint;
(2) conclusions of law on the issues raised by the pleadings of
the parties; and
(3) a recommendation of discipline.

(b) The Special Master shall file his or her original report and
recommendation with the Clerk of the State Disciplinary Board and
shall serve a copy on the Respondent and counsel for the State Bar
pursuant to Rule 4-203.1.

(c¢) Thirty (30) days after the Special Master’s report and recommen-
dation is filed, the Clerk of the State Disciplinary Board shall file the
original record in the case directly with the Supreme Court unless
either party requests review by the Review Panel as provided in
paragraph (d) of this Rule. In the event neither party requests review
by the Review Panel and the matter goes directly to the Supreme
Court, both parties shall be deemed to have waived any right they
may have under the Rules to file exceptions with or make request for
oral argument to the Supreme Court. Any review undertaken by the
Supreme Court shall be solely on the original record.

(d) Upon receipt of the Special Master’s report, either party may
request review by the Review Panel as provided in Rule 4-218. Such
party shall file the request and exceptions with the Clerk of the State
Disciplinary Board in accordance with Bar Rule 4-221(f) and serve
them on the opposing party within thirty (30) days after the Special
Master’s report is filed with the Clerk of the State Disciplinary
Board. Upon receipt of a timely written request and exceptions, the
Clerk of the State Disciplinary Board shall prepare and file the
record and report with the Review Panel. The responding party shall
have ten (10) days after service of the exceptions within which to
respond.

Rule 4-218. Findings by the Review Panel

(a) Upon receipt of the report from a Special Master pursuant to Rule
4-217(d), the Review Panel shall consider the record, make findings
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of fact and conclusions of law and determine whether a recommen-
dation of disciplinary action will be made to the Supreme Court and
the nature of such recommended discipline. The findings of fact and
conclusions of law made by a Special Master shall not be binding on
the Panel and may be reversed by it on the basis of the record
submitted to the Panel by the Special Master.

(b) The Respondent shall have the right to challenge the competency,
qualifications, or objectivity of any member of the Review Panel
considering the case against him under a procedure as provided for
in the rules of the Panel.

(c) There shall be no de novo hearing before the Review Panel except
by unanimous consent of the Panel.

(d) The Review Panel may grant rehearings, or new trials, for such
reasons, in such manner, on such issues and within such times as the
ends of justice may require.

(e) The Review Panel may consider exceptions to the report of the
Special Master and may in its discretion grant oral argument.
Exceptions and briefs shall be filed with the Clerk of the State
Disciplinary Board in accordance with Bar Rules 4-217(d) and
4-221(f).

(f) The Review Panel shall file its report and the complete record in
the disciplinary proceeding with the Clerk of the Supreme Court. A
copy of the Panel’s report shall be served upon the Respondent.

Rule 4-221. Procedures

(a) Oaths. Before entering upon his duties as herein provided each
member of the State Disciplinary Board and each Special Master
shall subscribe to an oath to be administered by any person autho-
rized to administer oaths under the laws of this State, such oath to
be in writing and filed with the Executive Director of the State Bar
of Georgia. The form of such oath shall be:

“I do solemnly swear that I will faithfully and impartially
discharge and perform all of the duties incumbent upon me
as a member of the State Disciplinary Board of the State
Bar of Georgia/Special Master according to the best of my
ability and understanding and agreeable to the laws and
Constitution of this State and the Constitution of the
United States so help me God.”

(b) Witnesses and Evidence; Contempt.
(1) The Respondent and the State Bar shall have the right to
require the issuance of subpoenas for the attendance of wit-
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nesses to testify or to produce books and papers. The State
Disciplinary Board or a Special Master shall have power to
compel the attendance of witnesses and the production of books,
papers, and documents, relevant to the matter under investiga-
tion, by subpoena, and as further provided by law in civil cases
under the laws of Georgia.
(2) The following shall subject a person to rule for contempt of
the Special Master or Panel:

(i) disregard, in any manner whatsoever, of a subpoena

issued pursuant to Rule 4-221(b)(1),

(i) refusal to answer any pertinent or proper question of a

Special Master or Board member, or

(iii) willful or flagrant violation of a lawful directive of a

Special Master or Board member.
It shall be the duty of the chairperson of the affected Panel or
Special Master to report the fact to the Chief Judge of the
superior court in and for the county in which said investigation,
trial or hearing is being held. The superior court shall have
jurisdiction of the matter and shall follow the procedures for
contempt as are applicable in the case of a witness subpoenaed to
appear and give evidence on the trial of a civil case before the
superior court under the laws in Georgia.
(3) Any member of the State Disciplinary Board and any Special
Master shall have power to administer oaths and affirmations
and to issue any subpoena herein provided for.
(4) Depositions may be taken by the Respondent or the State
Bar in the same manner and under the same provisions as may
be done in civil cases under the laws of Georgia, and such
depositions may be used upon the trial or an investigation or
hearing in the same manner as such depositions are admissible
in evidence in civil cases under the laws of Georgia.
(5) All witnesses attending any hearing provided for under these
Rules shall be entitled to the same fees as now are allowed by law
to witnesses attending trials in civil cases in the superior courts
of this State under subpoena, and said fees shall be assessed
against the parties to the proceedings under the rule of law
applicable to civil suits in the superior courts of this State.
(6) Whenever the deposition of any person is to be taken in this
State pursuant to the laws of another state, territory, province or
commonwealth, or of the United States or of another country for
use in attorney discipline, fitness or disability proceedings there,
the chairperson of the Investigative Panel, or his or her designee
upon petition, may issue a summons or subpoena as provided in
this Rule to compel the attendance of witnesses and production
of documents at such deposition.
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(c) Venue of Hearings.

(1) The hearings on all complaints and charges against resident
Respondents shall be held in the county of residence of the
Respondent unless he otherwise agrees.

(2) Where the Respondent is a nonresident of the State of
Georgia and the complaint arose in the State of Georgia, the
hearing shall be held in the county where the complaint arose.
(3) When the Respondent is a nonresident of the State of
Georgia and the offense occurs outside the State, the hearing
may be held in the county of the State Bar of Georgia headquar-
ters.

(d) Confidentiality of Investigations and Proceedings.
(1) The State Bar shall maintain as confidential all disciplinary
investigations and proceedings pending at the screening or
investigative stage, unless otherwise provided by these Rules.
(2) After a proceeding under these Rules is filed with the
Supreme Court, all evidentiary and motions hearings shall be
open to the public and all reports rendered shall be public
documents.
(3) Nothing in these Rules shall prohibit the complainant,
Respondent or third party from disclosing information regard-
ing a disciplinary proceeding, unless otherwise ordered by the
Supreme Court or a Special Master in proceedings under these
Rules.
(4) The Office of General Counsel of the State Bar or the
Investigative Panel of the State Disciplinary Board may reveal or
authorize disclosure of information which would otherwise be
confidential under this Rule under the following circumstances:
(i) In the event of a charge of wrongful conduct against
any member of the State Disciplinary Board or any person
who is otherwise connected with the disciplinary proceeding
in any way, either Panel of the Board or its Chairperson or
his or her designee, may authorize the use of information
concerning disciplinary investigations or proceedings to aid
in the defense against such charge.
(ii) In the event the Office of General Counsel receives
information that suggests criminal activity, such informa-
tion may be revealed to the appropriate criminal prosecutor.
(iii)) In the event of subsequent disciplinary proceedings
against a lawyer, the Office of General Counsel may, in
aggravation of discipline in the pending disciplinary case,
reveal the imposition of confidential discipline under Rules
4-205 to 4-208 and facts underlying the imposition of
discipline.
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(iv) A complainant or lawyer representing the complainant
may be notified of the status or disposition of the complaint.
(v) When public statements that are false or misleading are
made about any otherwise confidential disciplinary case, the
Office of General Counsel may disclose all information
necessary to correct such false or misleading statements.
(5) The Office of General Counsel may reveal confidential
information to the following persons if it appears that the
information may assist them in the discharge of their duties:
(i) The Committee on the Arbitration of Attorney Fee
Disputes or the comparable body in other jurisdictions;
(ii)) The Trustees of the Clients’ Security Fund or the
comparable body in other jurisdictions;
(iii) The Judicial Nominating Commission or the compa-
rable body in other jurisdictions;
(iv) The Lawyer Assistance Program or the comparable
body in other jurisdictions;
(v)  The Board to Determine Fitness of Bar Applicants or
the comparable body in other jurisdictions;
(vi) The Judicial Qualifications Commission or the compa-
rable body in other jurisdictions;
(vii) The Executive Committee with the specific approval
of the following representatives of the Investigative Panel of
the State Disciplinary Board: the chairperson, the vice-
chairperson and a third representative designated by the
chairperson;
(viii) The Formal Advisory Opinion Board;
(ix) The Consumer Assistance Program,;
(x)  The General Counsel Overview Committee;
(xi) An office or committee charged with discipline ap-
pointed by the United States Circuit or District Court or the
highest court of any state, District of Columbia, common-
wealth or possession of the United States; and
(xii) The Unlicensed Practice of Law Department.
(6) Any information used by the Office of General Counsel in a
proceeding under Rule 4-108 or in a proceeding to obtain a
Receiver to administer the files of a member of the State Bar,
shall not be confidential under this Rule.
(7) The Office of General Counsel may reveal confidential
information when required by law or court order.
(8) The authority or discretion to reveal confidential informa-
tion under this Rule shall not constitute a waiver of any
evidentiary, statutory or other privilege which may be asserted
by the State Bar or the State Disciplinary Board under Bar Rules
or applicable law.
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(9) Nothing in this Rule shall prohibit the Office of General
Counsel or the Investigative Panel from interviewing potential
witnesses or placing the Notice of Investigation out for service
by the sheriff or other authorized person.

(10) Members of the Office of General Counsel and State
Disciplinary Board may respond to specific inquiries concern-
ing matters that have been made public by the complainant,
Respondent or third parties but are otherwise confidential under
these Rules by acknowledging the existence and status of the
proceeding.

(11) The State Bar shall not disclose information concerning
discipline imposed on a lawyer under prior Supreme Court Rules
that was confidential when imposed, unless authorized to do so
by said prior Rules.

(e) Burden of Proof; Evidence.

(1) In all proceedings under this Chapter the burden of proof
shall be on the State Bar of Georgia, except for proceedings
under Bar Rule 4-106.

(2) In all proceedings under this chapter occurring after a
finding of probable cause as described in Rule 4-204.4, the
procedures and rules of evidence applicable in civil cases under
the laws of Georgia shall apply, except that the quantum of proof
required of the State Bar shall be clear and convincing evidence.

(f) Pleadings and Copies. Original pleadings shall be filed with the
Clerk of the State Disciplinary Board at the headquarters of the
State Bar of Georgia and copies served upon the Special Master and
all parties to the disciplinary proceeding. Depositions and other
original discovery shall be retained by counsel and shall not be filed
except as permitted under the Uniform Superior Court Rules.

(g) Pleadings and Communications Privileged. Pleadings and oral
and written statements of members of the State Disciplinary Board,
members and designees of the Committee on Lawyer Impairment,
Special Masters, Bar counsel and investigators, complainants, wit-
nesses, and Respondents and their counsel made to one another or
filed in the record during any investigation, intervention, hearing or
other disciplinary proceeding under Part IV, and pertinent to the
disciplinary proceeding, are made in performance of a legal and
public duty, are absolutely privileged, and under no circumstances
form the basis for a right of action.



