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This will be an interactive CLE event, using a recent and widely publicized Georgia
case, litigated in the Fulton County Superior Court.  

The central issue was the validity of a provision in an engagement letter (to represent
the client in a bankruptcy matter) that purported to provide consent for the law firm to
represent “parties with interests adverse” to the client at all times in the future and to
“waive any actual or potential conflict of interest as long as those other engagements
are not substantially related to our services” for the client.  When the law firm
subsequently entered an appearance in an arbitration against an entity in the same
corporate family, the client asked the firm to withdraw from the arbitration.  The firm
refused, relying on the “future waiver” in the engagement letter.

At the outset of the CLE you will be assigned to one of two discussion groups: (a)
representing the law firm or (b) representing the client that is seeking disqualification.

The following materials are to be used for your discussion:

1) Greg Land, “Conflict claim sours big firm’s work with health giant,” Fulton County
Daily Report (Aug 31, 2006) (excerpt)

2) Georgia Rule of Professional Conduct 1.7 (Conflict of Interest) and Comments 1-9
(relevant comments underlined).

3) August 8, 2006 letter from Sean Smith to Lawrence Kunin declining to withdraw from
arbitration proceeding

4) May 30, 2006 engagement letter (with relevant provisions marked)

At the conclusion of the CLE additional materials will be distributed, including a copy of
the court’s decision.
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Daily Report - Aug 31, 2006

 

Thursday, August 31, 2006
Conflict claim sours big firm’s work with health giant
Duane Morris handling Atlanta suit against McKesson, is company’s counsel in Pennsylvania case

By GREG LAND, Staff Reporter

 

 [Excerpt]

ACCUSATIONS OF BAD faith, breach of loyalty and attorney activity "bordering on extortion" are flying in Fulton 
County Superior Court, where medical conglomerate McKesson Corp. wants to have the Duane Morris firm 
disqualified from representing two Georgians against a McKesson subsidiary.

At issue is whether Duane Morris’ representation of the Georgians against McKesson Information Solutions, while 
serving as local counsel for two other McKesson subsidiaries in Harrisburg, Pa, is a conflict of interest.

Documents in McKesson’s case against the firm show that Duane Morris lawyers are relying on an engagement 
letter McKesson officials in the Pennsylvania case signed that waived conflicts that are not "subantially related" to 
that matter.

The case highlights the ethical risks when a megafirm like Duane Morris, which has 600-plus lawyers in 18 offices 
around the world, works for a huge company such as McKesson, a supplier of medical and health-care technology, 
training and pharmaceuticals that claims more than $80 billion in annual revenue.

The problem started in April, when McKesson Medication Management and McKesson Automation contracted with 
Duane Morris’ office in Harrisburg, Pa., to serve as local outside counsel in a case being heard in U.S. Bankruptcy 
Court in which the two companies are among several creditors.

In July, Duane Morris’ Atlanta office was hired by Nan and Alex Smith to help in their claims against McKesson 
Information Systems, the name for the health-care business they sold in 1994 to a company that has since been 
acquired by McKesson.

The Smiths took McKesson Information to arbitration to settle their claims that McKesson breached a noncompete 
agreement and committed fraud, based on allegations that the company shipped empty boxes to inflate sales 
figures several years earlier.

The trouble is spelled out in communication, included in the Fulton case file, between the Atlanta firm of Morris 
Manning & Martin, which was lead counsel for the McKesson subsidiaries in the Pennsylvania bankruptcy case, 
and Duane Morris’ Atlanta office.

file:///C|/web/Cunningham/PR/McKesson-FCDR-Aug31-06-excerpt.htm (1 of 2)8/20/2007 12:16:52 PM
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Daily Report - Aug 31, 2006

On Aug. 8, Duane Morris’ Sean R. Smith sent a letter to Lawrence H. Kunin of Morris Manning. (There was no 
response by press time to an inquiry as to whether Sean R. Smith is related to Alex and Nan Smith.)

Smith argued that Duane Morris’ engagement letter with McKesson clients in Pennsylvania expressly limited their 
attorney-client relationship to serving as local counsel to the two companies for the bankruptcy case.

"You recently stated that ‘McKesson’ believes that representation of one McKesson entity, under any 
circumstances, would automatically give rise to a conflict by representation against another McKesson company," 
wrote Smith. "We were very surprised to learn this, because the Engagement Letter was revised at the request of 
[McKesson], and the terms that specify that Duane Morris represents only McKesson Medical and McKesson 
Automation and not any affiliates and the waiver of conflicts were not identified as objectionable."

The agreement letter, signed by Duane Morris’ Harrisburg partner Brian Bisignani and included in the Fulton case 
file, contains this statement: "Given the scope of our business and the scope of our client representations … it is 
possible that some of our clients or future clients will have matters adverse to McKesson. ... We understand that 
McKesson has no objection to our representation of parties with interests adverse to McKesson and waive any 
actual or potential conflict of interest as long as those other engagements are not substantially related to our 
services to McKesson."

The next paragraph, however, contains a caveat that the waiver "shall not apply in any instance where … we have 
obtained proprietary or confidential information."

Duane Morris’ Smith wrote that that section "contemplates situations exactly like the current one," and conforms to 
the American Bar Association’s "preferred method for resolving potential conflicts in the corporate affiliate context 
before they arise."

Should McKesson insist upon its position, Smith concluded, Duane Morris would bow out of the bankruptcy 
proceedings entirely.

Three days later, Kunin and Morris Manning partner Joseph R. Manning filed McKesson’s Fulton case against 
Duane Morris. The complaint terms the firm’s threat of withdrawing as "bordering on extortion."

Pointing to the allegations of malfeasance the Smiths allege, Manning and Kunin wrote, "It is hard to imagine a 
more blatant breach of loyalty than to accuse your current client of fraud and then withdraw from the initial 
representation as pure punishment."

McKesson Information, the subject of the arbitration, and McKesson Automated are both part of a larger segment 
of the corporation, which has a single president and shares a legal department headquartered in Alpharetta, the 
complaint adds. . . .

Staff Reporter Greg Land can be reached at gland@alm.com.

 
Terms & Conditions   |  Privacy   |  About ALM   |  About Daily Report
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GEORGIA RULE 1.7 — CONFLICT OF INTEREST: GENERAL RULE

(a) A lawyer shall not represent or continue to represent a client if there is a significant
risk that the lawyer's own interests or the lawyer's duties to another client, a former
client, or a third person will materially and adversely affect the representation of the
client, except as permitted in (b).

(b) If client consent is permissible a lawyer may represent a client notwithstanding a
significant risk of material and adverse effect if each affected or former client consents,
preferably in writing, to the representation after:
(1) consultation with the lawyer,
(2) having received in writing reasonable and adequate information about the material
risks of the representation, and
(3) having been given the opportunity to consult with independent counsel.

(c) Client consent is not permissible if the representation:
(1) is prohibited by law or these rules;
(2) includes the assertion of a claim by one client against another client represented by
the lawyer in the same or substantially related proceeding; or
(3) involves circumstances rendering it reasonably unlikely that the lawyer will be able
to provide adequate representation to one or more of the affected clients.

The maximum penalty for a violation of this Rule is disbarment.

Comment (emphasis added)

Loyalty to a Client

[1] Loyalty is an essential element in the lawyer's relationship to a client. If an impermissible conflict of

interest exists before representation is undertaken the representation should be declined. The lawyer

should adopt reasonable procedures, appropriate for the size and type of firm and practice, to determine

in both litigation and non-litigation matters the parties and issues involved and to determine whether there

are actual or potential conflicts of interest.

[2] If an impermissible conflict arises after representation has been undertaken, the lawyer should

withdraw from the representation. See Rule 1.16: Declining or Terminating Representation. W here more

than one client is involved and the lawyer withdraws because a conflict arises after representation,

whether the lawyer may continue to represent any of the clients is determined by Rule 1.9: Conflict of

Interest: Former Client. See also Rule 2.2(b): Intermediary. As to whether a client-lawyer relationship

exists or, having once been established, is continuing, see Comment to Rule 1.3: Diligence; and Scope.

[3] As a general proposition, loyalty to a client prohibits undertaking representation directly

adverse to that client without that client's consent. Paragraph (a) expresses that general rule.

Thus, a lawyer ordinarily may not act as advocate against a person the lawyer represents in some

other matter, even if it is wholly unrelated. On the other hand, simultaneous representation in

unrelated matters of clients whose interests are only generally adverse, such as competing

economic enterprises, does not require consent of the respective clients. Paragraph (a) applies

only when the representation of one client would be directly adverse to the other.

[4] Loyalty to a client is also impaired when a lawyer cannot consider, recommend or carry out an

appropriate course of action for the client because of the lawyer's other competing responsibilities or

interests. The conflict in effect forecloses alternatives that would otherwise be available to the client.
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Paragraph (b) addresses such situations. A possible conflict does not itself preclude the representation.

The critical questions are the likelihood that a conflict will eventuate and, if it does, whether it will materially

interfere with the lawyer's independent professional judgment in considering alternatives or foreclose

courses of action that reasonably should be pursued on behalf of the client. Consideration should be given

to whether the client wishes to accommodate the other interest involved.

Consultation and Consent

[5] A client may consent to representation notwithstanding a conflict. However, as indicated in paragraph

(a) with respect to representation directly adverse to a client, and paragraph (b) with respect to material

limitations on representation of a client, when a disinterested lawyer would conclude that the client

should not agree to the representation under the circumstances, the lawyer involved cannot

properly ask for such agreement or provide representation on the basis of the client's consent.

W hen more than one client is involved, the question of conflict must be resolved as to each client.

Moreover, there may be circumstances where it is impossible to make the disclosure necessary to obtain

consent. For example, when the lawyer represents different clients in related matters and one of the

clients refuses to consent to the disclosure necessary to permit the other client to make an informed

decision, the lawyer cannot properly ask the latter to consent. If consent is withdrawn, the lawyer should

consult Rule 1.16:  Declining or Terminating Representation and Rule 1.9: Conflict of Interest: Former

Client.

Lawyer's Interests

[6] The lawyer's personal or economic interests should not be permitted to have an adverse effect on

representation of a client. See Rules 1.1: Competence and 1.5: Fees. If the propriety of a lawyer's own

conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to give a

client objective advice. A lawyer may not allow related business interests to affect representation, for

example, by referring clients to an enterprise in which the lawyer has an undisclosed interest.

Conflicts in Litigation

[7] Paragraph (a) prohibits representation of opposing parties in litigation. Simultaneous representation of

parties whose interests in litigation may conflict, such as coplaintiffs or codefendants, is governed by

paragraph (b). An impermissible conflict may exist by reason of substantial discrepancy in the parties'

testimony, incompatibility in positions in relation to an opposing party or the fact that there are substantially

different possibilities of settlement of the claims or liabilities in question. Such conflicts can arise in

criminal cases as well as civil. The potential for conflict of interest in representing multiple defendants in a

criminal case is so grave that ordinarily a lawyer should decline to represent more than one codefendant.

On the other hand, common representation of persons having similar interests is proper if the risk of

adverse effect is minimal and the requirements of paragraph (b) are met. Compare Rule 2.2: Intermediary

involving intermediation between clients.

[8] Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some

other matter, even if the other matter is wholly unrelated. However, there are circumstances in which

a lawyer may act as advocate against a client. For example, a lawyer representing an enterprise with

diverse operations may accept employment as an advocate against the enterprise in an unrelated

matter if doing so will not adversely affect the lawyer's relationship with the enterprise or conduct

of the suit and if both clients consent upon consultation. By the same token, government lawyers in

some circumstances may represent government employees in proceedings in which a government entity

is the opposing party. The propriety of concurrent representation can depend on the nature of the

litigation. For example, a suit charging fraud entails conflict to a degree not involved in a suit for a

declaratory judgment concerning statutory interpretation.

[9] A lawyer may represent parties having antagonistic positions on a legal question that has arisen in

different cases, unless representation of either client would be adversely affected. Thus, it is ordinarily not

improper to assert such positions in cases while they are pending in different trial courts, but it may be

improper to do so should one or more of the cases reach the appellate court.

[Comments 10 -15 not included]
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